


TRIAL COURT DOCUMENTS 

APPENDIX PART ONE 
TABLE OF CONTENTS 

Plaintiff's Application for Declaratory Judgment dated 10/9/2009 [#100.31] ........... A 1 



RET DATE: NOVEMBER 10, 2009 

LYME LAND CONSERVATION 
TRUST, INC. 

VS. 

BEVERLY PLATNER, ET AL 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

OCTOBER 9,2009 

APPLICATION FOR DECLARATORY JUDGMENT 

1. The Lyme Land Conservation Trust, Inc. is a Connecticut non-stock corporation 

with a principal place of business ih the Town of Lyme, County of New London, and 

State of Connecticut (the "Land Trust"). 

2. The Land Trust is a charitable organization qualified under Section 501 (c)(3) of 

the Internal Revenue Code, whose purposes include the conservation of land and water 

areas. 

3, The Land Trust is the owner of a conservation restriction, as defined by Section 

47-42a of the Connecticut General Statutes, by virtue of the conveyance of rights 

contained in a Declaration of Restrictive Covenants dated November 25,1981 and 

recorded on December 21, 1981 in Volume 71, at Page 223 of the Lyme Land Records, 

a copy of which is attached hereto as Exhibit A (the "Conservation Restriction"). 

4. The Conservation Restriction was conveyed by Paul B. Selden the then owner of 

real property, a legal description of which is set forth as Exhibit A to the Conservation 

WALLER, SMITH & Restriction. 
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5. By virtue of the conveyance of the Conservation Restriction all subsequent 

owners of the property described in Exhibit A hold title subject to its terms, conditions, 

and restrictions. 

6. The Defendant, Beverly Platner, is the current owner of "66 Selden Road, Lyme, 

Connecticut (the "Platner Property") by virtue of a Warranty Deed dated May 1, 2007 

and recorded on May 3,2007 in Volume 139, at Page 913 of the Lyme Land Records, a 

copy of which is attached hereto as Exhibit B. 

7. The Defendants, Joseph G. Standart, III and Clinton S. Standart, are the owners 

of other land on Selden Road described as the "FOURTH PIECE" in a Warranty Deed 

dated January 31, 1992 and recorded on said date in Volume 91, at Page 242 of the 

Lyme Land Records, a copy of which is attached hereto as Exhibit C (the "Stand art 

Property") . 

8. The Defendants, Joseph G. Standart, III and Clinton S. Standart, have been 

joined in this action solely because the Standart Property is subject to the Conservation 

Restriction and the outcome of this action may affect their legal rights. 

9. The real property subject to the Conservation Restriction is identified as "AREA 

'B' RESTRICTED AREA AREA = 12.6 Ac." and "AREA 'B' RESTRICTED AREA AREA 

= 4.3 Ac." on a plan entitled: "LAND OF PAUL SELDEN LYME, CT SCALE 1" = 100' 

DATE 5/22/81" Richard W. Gates, Land Surveyor, Main Street, Centerbrook, Conn., a 

copy of which is attached hereto as Exhibit D (the "Protected Areas"). 

10. The Protected Areas consists of substantial portions of the Platner Property and 

all of the Standart Property. 
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11. Section 3.6 of the Conservation Restriction gives the Land Trust the right to 

recover all court costs and reasonable attorneys' fees in the event that it brings an 

action to enforce or prevent an anticipatory breach of the Conservation Restriction and 

any relief is granted in its favor. 

12. In order for the Land Trust to defend and protect its and the public's interest in 

the rights granted in the Conservation Restriction it is necessary that the: (1) location of 

the boundaries of the Protected Areas on the Platner Property, (2) scope and extent of 

the restrictions contained in the Conservation Restriction, and (3) Land Trust's right of 

inspection and enforcement, be judicially determined. 

13. There are actual bona fide and substantial questions and issues in dispute and a 

substantial uncertainty of legal relations requiring judicial determination in order for the 

Land Trust to enforce its rights in the Protected Areas arising under the Conservation 

Restriction. 

WHEREFORE, the Land Trust claims a declaratory judgment determining: 

1. The location of the boundaries of the Protected Areas on the Platner Property; 

2. The nature and extent of the Land Trust's right, free of unreasonable 

interference, to: 

a. mark and monument the boundaries of the Protected Areas, 

b. conduct an annual inspection of the Protected Areas, 

c. conduct intermittent inspections of the Protected Areas upon 

reasonable belief of the occurrence of activities governed by the 

Conservation Restriction, and 

d. document the condition of the Protected Areas. 
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3. The nature and extent of the Land Trust's right to prevent or limit, on the 

Protected Areas: 

a. a landowner's management of the woodland areas of the Platner 

Property identified as "Large Hardwood and Shrubs" on Exhibit D, 

including without limitation, a landowner's right to cut, prune, thin, or 

clear for the creation and maintenance of views and sightlines from the 

area depicted as "AREA 'A' UNRESTRICTED AREA AREA =4.4 Ac." 

on Exhibit D without the Land Trust's determination that such activity is 

necessary or appropriate to carry out beneficial and selective non

commercial forestry practices, 

b. any further cutting or clearing of areas of the Platner Property other 

than said area identified as "Large Hardwood and Shrubs" on Exhibit 

D for the creation and maintenance of views and sightlines from the 

area depicted as "AREA 'A' UNRESTRICTED AREA AREA =4.4 Ac." 

on Exhibit D, 

c. any cutting, pruning, thinning, or clearing in other woodland areas 

without the Land Trust's determination that such activity is necessary 

or appropriate to carry out beneficial and selective non-commercial 

forestry practices, 

d. the planting of lawn and other ornamental grasses, 

e. the planting of trees, shrubs, and flowers for ornamental landscaping 

purposes, 

f. the mowing of grasses as lawn or for landscaping purposes, 

g. the clearing of natural growth for landscaping purposes or to allow the 

planting of trees, shrubs, flowers, and grasses for ornamental 

landscaping purposes, 
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h. the construction and maintenance of structures, including without 

limitation, drainage pipes, irrigation pipes and systems, water systems 

and other underground improvements, and 

i. the construction of other structures and physical improvements such 

as stone walls. 

4. The nature and extent of the Land Trust's right to require that portions of the 

Protected Areas outside of woodland areas, that are not used for the agricultural 

cultivation and harvesting of crops, flowers, hay, or other bona fide agricultural or 

non-commercial forestry purposes, be managed: 

a. predominantly in their natural, scenic or open space condition, 

b. to assure competent, conscientious, and effective preservation and 

management in such condition and use, and 

c. to protect and preserve natural drainage functions, flood control, water 

conservation, erosion control, soil conservation, fish and wildlife or 

habitat preservation, 

all in accordance with the stated purpose of the Conservation Restriction and 

consistent with the meaning of the term Conservation Restriction in Section 47-

42a of the Connecticut General Statutes. 

5. The Land Trust's right, in accordance with the stated purpose of the 

Conservation Restriction and Section 47-42a of the Connecticut General 

Statutes, to limit the height and frequency of mowing grasses for the benefit of 

nesting birds and the health of native grasses. 

6. The nature and extent of the Land Trust's right to obtain injunctive relief ordering: 

(1) the cessation of actions that violate the Conservation Restriction and (2) the 

restoration of the Protected Areas managed in violation of the Conservation 
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Restriction to a condition substantially similar to that which existed prior to 

violation of the Conservation Restriction by the existing or previous landowner 

and (3) receive all costs and fees incurred in the enforcement of the 

Conservation Restriction. 

7. Costs. 

8. Such other orders and further legal or equitable relief as justice and equity 

require. 
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RET DATE: NOVEMBER 10,2009 

LYME LAND CONSERVATION 
TRUST, INC. 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

VS. NEW LONDON AT NEW LONDON 

BEVERLY PLATNER, ET AL OCTOBER 9,2009 

CERTIFICATE OF JOINDER OFf OR 
NOTICE TO INTERESTED PERSONS 

Pursuant to Connecticut Practice Book §17-56(b) this is to certify that all persons 

interested in the subject matter of the attached complaint have either been joined as 

parties to the action or given reasonable notice thereof. 

The parties to whom notice was given by certified mail, return receipt requested, 

and the nature of their interests are as follows: 

1. The Lyme Conservation Commission, which is an interested party 

because the negotiation and grant of the Conservation Restriction 

arose in conjunction with the application for a Permit for regulated 

activities under the Commission's jurisdiction; and 

2. The Attorney General of the State of Connecticut is an interested 

party by virtue of §4 7 -42c of the Connecticut General Statutes. 
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The Plaintiff, 
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Its Attorneys 
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GECLARATION OF RESTRICTIVE COVENA~TS 

THIS IS A DECLARATION of restrictive covenants made by PAUL B. 

SELDEN, of New York. New York (hereinafter referreu to as tht! "Grantor"). 

in favor of. and enforceable by. the LYME CONSERVATION TRUST. of Lyme. 

Connecticut (hereinafter referred to as the "Grantee"). in ~Ihich the 

Grantor stipulates as follows: 

A. The Grantor is the owner of a certain tract of real estate 
Rlore particularly describ.ed in Exhibit "A" appended hereto; 

B. The Grantor desires to impose certain conservation 
restrictions upon certain portions of said land, which portions are 
delineated and deSignated as "Area 'B' Restricted Are,)" upon a certain map 
enti.tled "Land of Pall1 Selden Lyme. Ct." dated 1,1"y 22, 19t11 and prepared 
by Richard W. Gates, Land Surveypr (which portions are hereinafter referred 
to as the "Protected Areas"). for the benefit of the Grantee and its 
successors and assigns; and 

C. The Grantor further des; res to grant to and confer upon the 
Grantee the power and right to enforce said restrictions. 

NOW, THEREFORE. the Grantor, for himself and his heirs and 

aSSigns, hereby de.ela·res that the Protected Areas al"e, and shilll be. held 

and conveyed by him upon and subject to the restrictions hereinafter set 

forth. 

1. 
RESTRI CT IONS 

1.1. No building, sign, .outdoor advertisin9 display. mobile 
home, utility pole or other temporary or pern.drH,mt structure will be 
constructed. placed or permitted to remain upon the Protected Areas. 

1.2. No soil. loam, peat, sand, gravel, rock or other mineral 
substance. refuse. trash, vehicl e bodies or parts. rubbi sh, debri s. junk, 
or other waste material will be placed, stored or permitted to remain 
thereon. 

1.3. No soil, loam, p-eat, sand. gravel, rock, mineral substance 
or other earth product or material snall be excavated or removed therefrom. 

1.4. No trees,· grasses or other vegetation thereon shal1 be. 
cleared or otherwise destroyed. 

";J~ 
6ER=i=IFIEEH9 BE A:tRUe G9P¥ 

DATE 121t,.jO t'TIME . t/;d-PA. 
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1.5. No activities .or uS.es shall be conducted thereQo which ate 

detriment.a! to drainage, flood control, water conservation, erosion 
control, soil conservation, fish and wildlife or habitat preservation. 

1.6. No snowmObiles, dune bU9\lies, motorcycles, all-terrain 
vehicles or other vehicles of any kind shall be operated thereon. 

1.7. 'Except as may otherwise be necessary or appropriate, as 
determined by the Grantee, to· carry out benefici.al and selective 
non-commercial forestry practices, all woodland thereon shall be kept in a 
state of natural wilderness. 

1.S. No hunting (as distinguished, in the opinion of the 
Grantee, from ecologically necessary or appropriate practices of animal 
P9pulation control) shall be carried on thereon. 

1.9. No boat centers. docks or other such landings shall be 
located or used thereon. 

II. 
RES£RVA TI ONS 

Anything. in ARTICLE I above to the contrary notwithstanding, the 
Grantor reserves tQ himself and his heirs and assigns the fonowing rights 
in and upon the Protected Areas: 

2.1. To create and rnilintain views and s1-ght lines from 
residential prop.erty of the Grantor by the selective cutting. pruning or 

trimming of. vegetation. provided that such action shall not have a 
Significant adverse impact upon the Protected Areas. 

2.2. To conduct and engage in the cultivation and harvesting of 
crops, flowers and hay; the plant i ng of trees and shrubs and the mOl'll ng of 
grass; the gra~ing of livestock; and the construction and maintenance of 
fences necessary in connection therewith. 

2.3. The cultivation and harvesting of forest products in 
accordance with sound non-convnercial forestry practices. 

2.4. To maintain, repair, reconstruct and replace any utility 
poles and associated appurtenances thereto located upon the Protected Areas 
at the effective date hereof. 

2.5. To cont inue the use of the Protected Areas for all purposes 
not inconsistent with the restri'ctions set forth in ARTICLE I above. 

III. 
MISCELLANEOUS . 

3.1. The Grantee shall have. and is hereby granted, a right of 
access to the Protected Areas. upon reasonable notice to the Grantor, his 
heirs' and assigns, for the purpose of .inspecting the Protected Areas and 
determining compliance with the restrictions hereinbefore set forth. 

3.2. The covenants herein set forth shall be real covenants 
which shall run with and shall b.urden the Protected Areas and an parts 
thereof in perpetuity. 

- 2 -
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3.3. The purpose of these restrictive covenants is to assurt! 
retention of the premises predominantly in their natll'oj, scenic or ofj(;!n 
condition and in agricultural, farming, forest and aI-ell ~pacc US!! and to 
assure competent, conscientious and effective preservation i!!:d noanauemflnt 
in such condition and use, Said restrictions are intended as "conserVation 
restrictions" as· tllat term is defined in Section 47-42a of the Conn,~cticut 
Genel'al Statutes. 

3.4. The Grantee is an exempt organization referred to il1 
Section 501 (C)(3) of the l~ternal Revenue Code and the "estrictions herein 
imposed are intended to Implement the public pol ic;:y express~d in Section 
22a-1 of the Connecticut General Statutes, and are for "pub1ic"and 
"charitable" purposes as those terms are used in Section 45-97 of the 
Connecticut Gener(ll Statutes. The rights of the Grantee IIi:!rcUnder shall 
not be assignable by the Grantee except to an organization exempt froll! 
Federal Income Tax under Section 501 (c)(3) of the Internal Revenue Code 
having substantially the same purposes to be pronloted or carried out as the 
Grantee. 

3.5. It is expressly agreed that a breach of this covenunt in 
respect of any restriction hel'ein set forth may be enforced by the Grantee 
by injuncti ve relief and that no acti on at 1 a\~ for dar;iages or otherwi se 
shall be considered an adequate remedy for any such breach. The failure of 
the Grantee, its Successors and assigns, to exercise any remedial right 
shall not constitute a waiver of any default in the ooservance or 
performance thereof and shall not relieve or excuse any person from the 
obl igation to observe and perform such CQvenant. 

3.6. If any action, whether at law or in equity, shall be 
brought to enforce the covenant ariSing pursuant to this declaration or to 
prevent an anticipatory breach .thereof. and if any rel ief is granted in 
favor of the plaintiff in said action, the defendant. ur all defendants 
jointly and severally, shall be obliged to pay all Cour·t costs and the 
reasonable attorneys' fees of the plaintiff therein and judgll1ent therefor 
may be entered in the same proceeding, 

3.7. Each of the restrictions hereinbefore s~t forth shilll.be 
considered severable and, if anyone or lIIore of them shall be held 
unenforceable in whole or in part, the effect of such decision shall be 
1 imited to the particular restriction or restrictions held to be 
unenforceable and all other restrictions shall continue to be separately 

•. and fully binding and effective. 

IV. 
AMENO~lENT 

4.1. This declaration may be amended by the addition, deletion 
or modification of any of the restrictions or other provisions herein 
contained or otherwise by the Grantor and the Grantee, pl'ovided that any 
such amendment shall be embodied. in a writing executed by both the Grantor 
and the Grantee and recorded in the, Lyme Land Records, 

- 3 -

.. - --... - ~------.-.-. 
, 



VOL.3L...PAGE~ 

v. 
EFFECnV£ DATE 

5.1. The effective date of this declaration of restrictive 
covenants .shall be the date upon which th1.s writing '1s recorded in the LYme Land Records. . 

IN WITNESS WHEREOF, PAUL B. SELDEN has hereunto set hfs hand and 

seal this ~ day of ~ .1981. 

Witne~sed by: 

(l.S.) 

STArE OF ~ t£...u ~b~1i- ) 
.. I j..) 5S. 

COUNTY OF ~ Q.Ul loti ) 

Jhe £O;:9~~trument was acknowledged before me this ~ {['It.. 
day of 011 'C.. 1981. by PAUL B. SElD 
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EXflIBIT "A" 

A certain piece .or parcel of land lecated on the Southerly side of Selden 
Road in ~me. Connecticut. and more particularly bounded and d~scribed as 
follews: 

.: :: 

Beginning at a point in the northerly boundary of the 
premises herein described at a point marked by a 
merestene, and thence run the fellew,ing courses and 
distances: (1) South 50 0 39' 50" West. 410.33 feet to a 
pOint marked by an iron pipe; (2) South 50 0 39' 5,{)" West. 
80 feet, more or 1 ess. to the ~Iaters of the Connect icut 
River: (3) southerly along the waters of the Cemiecticut 
River, 860 feet,'mere or less, to a peint; (4) 
southeasterly. easterly and nertheasterly a leng the 
waters of the Connecticut River and Selden Creek, 950 
feet, more or less, to a point; (5) northerly and 
nerthwesterly along the waters of Selden Cove, 210 feet, 
more .or less, to ,a bulkhead; (6) northeasterly along the 
waters of Selden Cove and said bulkhead, 154 feet, more 
.or less, to a point; (7) northerly. nerth\olcsterly. 
northeasterly, southeasterly and easterly along the 
waters of Selden Cove, 886 feet, more or less, to a 
point; {al North 12° 44' 46" West, along land now or 
formerly of Louise W. Russell, 46.44 feet to a point; (9) 
North 15° 23' 15!f' West, along said Russell land. 148.64 
feet to a point; (10) North 11° 48' 22" West, along said 
Russell land, 30.39 feet to a point; (11) North 16° 34' 

·34" West, along said Russell land, 130.82 feet to a 
po.int; ~J2~ South 58° 28' 28" West, 13.88 feet to a 
poi-nt'; 13 South 49° 53' 45" West, 45.12 feet to a 
point; 14 South 52° 05' 01" Hest, 62.46 feet to a 
point: (15) South 53° 27' 11" West, 70.03 feet to a peint 
marked by a merestone; (16) southwesterly in the arc .of a 
curve to the left, having a radi!)s of 25 feet. an arc 
distance of 26.20 feet te a point marked by a merestone; 
(17) w'ester1y in the arc of a curve to the right, having 
a radius of 80 feet, an arc distance of 69.00 feet te a 
point ma,rj{ed by a merestone; (18) Seuth 43 0 04' 09" West, 
44.91 feet to a paint marked by a merestonej (19) 
westerly in the arc of a curve to the right, having a 
radlus of 430 feet. an arc distance of 147.31 fcet to a 
point marked by a merestone; (20) South 62° 41' 50" l'lest, 
201.24 feet te a point marked by a merestonej (21) 
westerly in the arc of a curve to the right. having a 
radius of 477.28 feet. an arc distance of 112.88 feet to 
a point marked by a merestone; (22) northwesterly in the 
arc of a curve to the right, having a radius of 190 feet. 
an arc di stance of 82 feet to a point marked by a 
merestonej (23) South 69° 42' 50" West, 22.43 feet to the 
point'and place of beginning. 

Said premises are the same and all the same premises 
described in a certain Quit-Claim Oeed from Richard L. 
Selden te Paul B. Sel den dated July 24, 1981 and recorded 
in Volume 70 at Page 1083 of the Lyme Land Records. 
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Said premises are shown on a certain map entitled "land 
of Paul Selden Lyme. Ct." dated May 22. 1981 and 
prepared by Richard W. Gates. Land Surveyor. which map is 
filed or to be filed in the office of the Lyme Town 
Clerk. 

c::t;.":;·~;:) /-2.·4/- al t<r..!/.;..:$'SIi.M. 

Ar-:.IJ f;ECORDED BY ME-SiCa U c(.( fJ~tfl& 
ArrEST: TOWN CLERK. 
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New London. CT 00320 
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WARRANTY DEED 

To all People to Whom these Presents shall Come, Greeting: 

Know Ye, That, We, GERARD J. LAWRENCE and FLEUR HAHNE LAWRENCE, 

of Lyme, Connecticut, for the consideration of FOUR MILLION DOLLARS ($4,000,000.00) 

received to our full satisfaction ofBEVERL Y PLATNER, of Guilford, Connecticut, do give, 

grant, bargain, sell and confinn unto the said Beverly Platner: 

SEE SCHEDULE A ATTACHED HERETO AND MADE A PART HEREOF. 

The Grantee assumes and agrees to pay all taxes hereinafter becoming due and payable. 

To Have and t() Hold the above granted and bargained premises, with the appurtenances 

thereof, unto the said Grantee, her heirs and assigns forever, to her and their own proper use and 

behoof. 

And Also, We the said Grantors do for ourselves, our heirs, executors and administrators, 

covenant with the said Grantee, her heirs and assigns, that at and until the ensealing of these 

presents, we are well seized of the premises, as a good indefeasible estate in FEE SIMPLE; and 

have good right to bargain and sell the same in marmer and fonn as is above written, and that the 

same is free from all incumbrances whatsoever, except as hereinbefore mentioned. 

And Furthermore, We the said Grantors do by these presents bind ourselves and our 

heirs, executors and administrators forever to WARRANT AND DEFEND the above granted 

and bargained premises to her the said Grantee, her heirs and assigns, against all claims and 

demands whatsoever, except as hereinbefore mentioned. 

In Witness Whereof, We have hereunto set our hands and seals this 1st day of May, 2007. 

I Signed, sealed and delivered 
in the presenoe of 

~/ // I /fl~~~g i 
Gerard J. 't:awrence I 

~ ~ 3(;, !Tn ~ ;t;:> 

Conveyance Tax Received 

~".::be';"~""'k-O~f L:""y-m-e--

~]f/cJw.L ~~flU6fLl I; 
Fleur Halme Lawrence 

~$/"'~ 
Conveyance Tax Received 
~ . 

TOW~rv,",., .. 

! 
I 

I 
EXHIBIT B 

.----
A14 

.', 



McGuire & McGuire 
68 Federal Street 

Hew london, CT 00320 
860-443·4357 

A 30' drainage easement as shown on a survey entitled, "Land of Paul Selden Lyme, CT" dated 
November 7, 1985, prepared by Richard W. Gates and filed in the office of the Town Clerk of 
Lyme in File #6, A-5. 

Notes, facts, conditions and easements as shown on the above-referenced map. 

Riparian rights of others in and to Selden Cove, Selden Creek, Connecticut River and any water 
which nms through or abuts said property. 

The provisions of aU governmental laws, ordinances, regulations and orders applicable to the 
premises'or to the use thereof; real property taxes assessed in respect of the premises by the 
Town of Lyme on the List of October 1,2006. 

Reference may also be had to a plan entitled: 

"Resubdivision Plan Lot 2 ALBERT W. SELDEN, ET AL Showing Proposed LOTS 2, 3, 4, 5 & 
6 Selden Road - Lyme, Connecticut Date February 4, 1977, Scale I" = 100'" revised to 
December 30, 1982, Angus L. McDonald & Associates, Inc. Engineers - Planners - Surveyors 
Old Saybrook, Connecticut. 
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McGuire & McGuire 
68 Federal Street 

New London, CT 06320 
860·443·4357 

VOL 13f PAGE 9/5 

SCHEDULE A 

All that certain piece or parcel of land, with the buildings and improvements thercoIJ, located on 
the southerly side of Selden Road in the Town of Lyme, County of New London and State of 
Connecticut, and shown on a certain map entitled "Land of Paul Selden Lyme, CT." dated 
November 7, 1985, and prepared by Richard W. Gates, land surveyor, which map is on file (File 
#6, A-5) in the office of the Lyme Town Clerk. Said Parcel of. land being more particularly 
bounded and described as follows: 

Beginning at a point in the northerly boundary of the premises herein described at a point marked 
by a merestone, and thence run the following courses and distances: (1) South 50 degrees 39' 50" 
West; 410.33 feet to a point marked by an iron pipe; (2) South 50 degrees 39' 50" West, 80 feet, 
more or less to the waters of the Connecticut River; (3) southerly along the waters of the 
Connecticut River, 860 feet, more or less, to a point; (4) southeasterly, easterly and northeasterly 
along the waters of the Connecticut River and Selden Creek, 950 feet, more or less, to a point; 
(5) northerly and northwesterly along the waters of Selden Cove, 210 feet, more or less to a 
point; (6) northwesterly along the waters of Selden Cove and a bulkhead, 154 feet, more or less, 
to a point (7) northerly, northwesterly and northerly along the waters of Selden Cove to the point 
where the northeasterly boundary line of 30' drainage easement shown on said map intersects the 
waters of Selden Cove; (8) northwesterly and northerly along the northeasterly boundary of said 
30' drainage easement to a point in the southerly line of Selden Road as shown on said map; (9) 
south 62 degrees 41' 50" West, along the southerly line of Selden Road 30 feet to a point marked 
by a merestone; (10) westerly in the arc of a curve to the right, having a radius of 477 .28 feet, an 
arc distance of 112.88 feet to a point marked by a merestone; (II) northwesterly in the arc ofa 
curve to the right, having a radius of 190 feet, an arc distance of 53 feet more or less to a point; 
(12) northwesterly in the arc of a curve to the right, having a radius of 190 feet, an arc distance of , 
82 feet to a point; (13) northwesterly in the arc of a curve to the right, having a radius of 190 I 
feet, an arc distance of 42 feet to a point marked by a merestone; (14) South 69 degrees 42' 50" ! 
West, 22.43 feet to the point and place of beginning. II, 

Being the same premises described in a Warranty Deed from Richard H. Whitehead a!k/a 
Richard H. Whitehead, III and Rosa Girona-Whitehead a!k/a Rosa Girona Whitehead to Gerald 
J. Lawrence and Fleur Hahne Lawrence dated March II, 1997, and recorded in Volume 103, I 
Page-802 ofthe Lyme Land Records. Also being the same premises described in Quit Claim ! 
Deed from Gerard J. Lawrence to Fleur Hahne Lawrence dated March 14, 1997, and recorded in 
Volume 103, Page 806 of said Land Records; and in Quit Claim Deed from Fleur Hahne I 
Lawrence to Gerard J. Lawrence and Fleur Hahne lawrence dated January 9,2003, and recorded I. 
in Volume 122, Page 236 of said Land Records. 

Said premises are conveyed subject to: 

A certain Declaration of Restrictive Covenants in favor of and enforceable by the Lyme Land 
Conservation Trust dated November 25, 1981, and recorded in Volume 71 at Page 223 of the 
Lyme Land Records. 

The rights of others to use the paved driveway located on the premises herein and which 
driveway runs in a southeasterly direction to the dock, paved area and boat launching area 
fronting Selden Cove, as a means of ingr:ess and egress to the aforesaid dock, paved area and 
boat launching area; and to the rights of others to use the aforesaid dock, paved area and boat 
launching area as of record -appears; and together with all rights which the Grantors have to 
require others to contribute to the cost of maintenance of said areas. (Reference may be had to 
Volume 68, Pages 512 and 514; Volume 67, Page 560; Volume 68, Page 235 and Volume 68, 
Page 150; Volume 67, Page 72; Volume 66, Page 407; and Volume 66, Page 585.) 

A pedestrian easement in favor of Anthony Enders as set forth in a deed dated December 21, 
1992, and recorded on December 23,1992, in Volume 93 at Page 853 of the Lyme Land 
Records. 

Easement to the Connecticut-Light & Power Company dated May 23,1979, and recorded August 
23,1979, at Volume 69, Page210 of the Lyme Land Records. 
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McGuire & McGuire 
68 Federal SIreet 

ew London, CT 06320 
860-443-4357 

2 

VOL d1 PAGE 91'1' 

STATE OF CONNECTICUT: 
ss. New London 

COUNTY OF NEW LONDON: 

The foregoing instrument was acknowledged before me this l't day of May, 2007, by 
GERARD J. LA WRENeE and FLEUR HAHNE LA WRENeE. 

Latest address of Grantee: 
100 TraiJwood Drive 
Guilford. CT 06437 
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WARRANTY DEED 

we, FRANK W. HAMILTON, JR. and GRACE T. HAMILTON, of 53-1 

Selden Road, P.O. Box 125, Hadlyme, connecticut 06439, for 

consideration paid, grant to JOSEPH G. STANDART, JR., of 360 

Provancal Road, Grosse point, Michigan 48236, for his life, and 

then to JOSEPH G. STANDART, III and CLINTON S. STANDART, of 4 

Birch Mill Road, Lyme, Connecticut 06371, as tenants in common, 

their heirs, successors, and assigns forever, with WARRANTY 

COVENANTS, the following real property: 

All those four (4) certain pieces or parcels of land, 
together with all buildings and improv~ents thereon, situated on 
Selden Road in the Town of Lyme, County of New London, and state 
of connecticut, and described as follows: 

FIRST PIECE: 

All that certain tract, piece or parcel of land, together 
with the buildings and improvements thereon, situated in the 
Village of Hadlyme, Town of Lyme, County of New London, and State 
of Connecticut, as follows: 

Beginning at ehe southeast corner of the property herein 
conveyed at an iron pipe set at the intersection of a stone 
retaining wall formerly marking the southerly line of Selden Road 
and now marking the northerly line of such road and a·stone wall 
marking the easterly line of the property herein conveyed~ 

(1) Thence, S 57° 50' 59" W on a straight line northerly of 
a curved portion of the stone retaining wall to a point on the 
southerly face of said stone retaining wall, a Qistance of 55.49 
feet; 

(2) Thence, . along the southerly face of the stone retaining 
wall S 77<> 04' 32" W, a distance of 51.02 feet; 

(3) Thence, S 54° 24' 36" W, a distance of 10.06 feet along 
the southerly face of the stone retaining wall~ 

(4) Thence, til 73° 10' 03" W, a distance of 7.26 feet al<;mg 
the southerly face of the stone retaining wall; 

(5) Thence, continuing along the southerly face of the'stone 
retaining wall S 79° 25' 58" Wf a distance of 99.64 feet to a 
point; 

(6) Thence, continuing along the southerly face of the stone 
wall S 70° 52' 01" W, a distance of 88.84 feet to an iron pipe 
set at the westerly end .of said stone wall; 

(7) Thence, turning andrunnitlg across a paved driveway N 
38° 13' 38" W, a dis.tance of 40.96 feet to a drill hole set in 
the top of a five foot high granite post; 

(8) Thence, turning and running across another paved 
driveway S 72° 02' 18" W, a distance 6f 47.10 feet to the end of 
a stone wall; 

(9) Thence, along said stone wall S 69° 12' 23" W, a 
distance of 78.14 feet to the westerly end of said stone wall: 



VOl.1LPAGE~ 
(10) Thence, continuing across a gravel driveway S 67° 14' 

49" W, a distance of 28.43 feet to an iron pipe set at the 
easterly end of a stoDe wall, said point being the southwest 
corner of the parcel herein conveyedi 

(11) Thence, turning and running N 22 0 08' 27" W, a distance 
of 186.38 feet to an iron pipe; 

( 1 2) Thence, turning and running N 01 0 1 7' 47 It E, a distance 
of 240.53 feet to an iron pipe set at the northwest corner of the 
property being herein conveyed; 

(13) Thence, turning and running N 71° 27' 55" E, a distance 
of 425.00 feet to an iron pipe set along' the remains of a wire 
fence marking the easterly line of the proPerty now or formerly 
of Selden and the westerly line of the property now or formerly 
of Russell, said point being the northeast corner of the property 
being herein conveyed; 

(1 4) Thence, turning and running along the remains of said 
wire fence S 15° 54' 38" El, a distance of 101.34 feet to a metal 
fencepost at the northerly end of a stone wall; 

(15) Thence, along the line of the metal chaitl link fence 
along the easterly face of a stone wall S 15° 59' _'8" E, a near 
distance of 235.47 feet to the southerly-most metal fence post at 
a 20-inch Maple. Said point marks the southwest corner of the 
property now or formerly of R~ssell and the northwest corner of 
Selden Rd.; 

(16) Thence, continuing along the face of said stone wall and 
along the ~esterly line of Selden Rd. across a paved driveway S 
16° 12' 30" E, a distance of 115.81 feet to the iron pipe set at 
the point of beginning. 

Containing 4.76 acres, more or less. 

This description is taken from a survey Plan -- property of 
Albert W. Selden, et ale To be Conveyed to Frank W. and Grace 1. 
Hamilton, Selden Rd., Lyme, Conn. dated December 9, 1975. 
prepared by Angus L. McDonald & ASSOC., Inc., Old Saybrook, 
Conn., and. on file in the Land Records of the Town of Lyme. 

-Said property is abutted on the north, west and south by 
land now or formerly of Al.bert W. Selden, et ale and on the east 
by Se.lden Road and the lands now or formerly of Louise w. 
Russell. 

13eing the same premises conveyed. in a warranty _ deed from 
Albert Wiggin Selden and Car lye R. Selden, Guardian of the 
property of Richard Selden, a/k/ a Richard L. Selden and Richard 
Lynde Selden, to Frank W. Hamilton, Jr. and Grace T. Hamilton, 
dated April 15, 1976 and recorded in Volume 66, page 407 of the 
Lyme Land Records. 

Being a portion of the property conveyed by Lynde selden to 
Alpert Wiggin Selden and others by deed dated November 19, 1971 
and recorded November 26, 1971 -in Volume 64, page 88, of the Land 
Records of the Town of Lyme, State of Connecticut. The property 
not conveyed is hereinafter referred to as the retained lands. 

Together with and subject to easetne~ts, rights, and 
covenants as set forth in the said warranty deed from Albert 
Wiggin Selden and Car lye R. Selden, Guardian, to Frank W. 
Hami~ton, Jr. and Grace T. Hamilton, dated April 15, 1976 and 
recorded .in Volume 66, page 407 of the Lyme Land Records, as they 
now pertain to the property. 

2 

A19 



VOL.!lLPAGE~ 
Said premises are also subject to the followinq 

encumbrances: 

1 • Building restrictions; any and all provisions of any 
ordinance, municipal requlations, or publio or private law. 

2. Any state of faot which an accurate survey or inspection 
of the premises would reveal (including governmental flood 
deSignation and inland/tidal wetlands deSignation, if 
applicable) • 

3. Real estate taxes in favor of the Town of Lyme on the 
Grand List of october 1, 1991, which taxes the grantees assume 
and agree t,o pay. 

SECOND PIEgs: 

All that certain tract, piece or parcel of land situated in 
the Village of Hadlyme, Town of Lyme, County of New London, and 
state of connecticut, as follows: 

Beginning at the southwest corner of the property herein 
conveyed at an iron pipe set at the intersection of the twelfth 
and thirteenth -courses of the First piece, described above, and 
running: thence, 

1) N 17° 0-6 f 16" W a distance of 13.0 feet to an iron P;\.pei 
running thence, 

2) N 71· 27' 55" E a distance of 425 feet tc? an iron pipe; 
running thence, 

3) S 17° 06' 16" E a distance of 130 feet to an iron pipe; 
running thence, 

4) S 71 0 27 I 55" W a distance of 425 feet to an iron pape; 
set at the point or place of beginning. 

Containing 1.27 aores, more or less. 

Being the same premises conveyed in a warranty deed from 
Albert Wiggin Selden and earlye ~. Selden, Guardian of the Estate 
of Richard Selden, to Frank W. Hamilton, Jr., and Grace T. 
Hamilton, dated September 13, 1976 and recorded on September 24, 

'1976 in Volume 66, page 585 of the L~ L~ Records. 

!rogether with the non-exclusive right to use the paved 
driveways described in the afo~esaid deed between Albert Wiggin 
Selden and Carlye R. selden, Guardian, Grantors, and Frank W. 
Hamilton, Jr., and Grace T. Hamilton, Grantees, upon the t~rms 
and conditions therein stated. 

Subject to an easement, and the terms thereof, reserved in 
suoh deed to the said Albert Wiggin Selden and earlye R. Selden, 
Guardian, their heirs, aad aSSigns, for the continuance and 
maintenanoe of the overhead utility wires, poles, appurtenant 
structures, facilities and their replacements. . 

The above descri-,ption is .taK.en from a survey plan-
property of Albert W. selden, et al, TO Be Conveyed To Frank W. 
and Grace T. Hamilton, Selden Road, Lyme, Connecticut, dated 
DeQember 9, 1975 and revised July 30, 1976, prepared by Angus L. 
MaCDOnald and Associates, .Inc., Old SaybrooK., connectiout, and on 
file in the Land Records of the Town of Lyme. 
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Said premises are also subject to the following 

encumbrances: 

1) J3.uildinq restrictions: any and all provisions of any 
ordinance, mUnicipal regulations, or public or private law. 

. 2) Any state of facts which an accurate surveyor 
inspeotion of the premises would reveal (including governmental 
flood designation and inland/tidal wetlands designation, if 
applicable) • ' 

3) Real estate taxes in favor of the Town of Lyme on the 
Grand List of October 1, 1991, which taxes the grantees assultle 
and agree to pay. 

THIRD PIECE: 

All that certain piece or parcel of land, situated on the 
northerly side of the extension of Selden Road, so-called, at 
Hadlyme, 'l'own of Ly,me, County of New London, and state of 
Connecticut, more particular.ly bounded and described as 'follows: 

Commencing at a monument in the stone wall at the 
southeasterly corner of land now or formerly 0f Frank w. 
Hamilton, Jr. and Grace T. Hamilton; thence running along the 
stone wall South 77° 04' 32" west a distance of 51.02 feet to a 
point~ thence running South 54° 24' 36 i • West a distance of 10.06 
feet toa point; thence running North 73~ 10' 03" west a distance 

·of 7.26 fe~t to a point on the stone wall; thence running along 
~he stone w.all South 79 D 25' 58 West a distance of 99.64 feet to 
a' point in the stone wall; thence running along the stone wall 
.South 70° 52° 01" west a distance of 88.84 feet to a point at the 
end of the stone wall; thence turning and running North 38° 13' 
38" west a distance of 40.96 feet to a granite posti thence 
turning and running South 72 0 02' 18 It west a distance of 47.10 
feet to a pOint at the beginning of a stone wall; thence· running 
along the stone wall South 69° 12' 23" West a distance of 78.14 
feet to a point at the end of the stone wall; thence running 
South 67° 14' 49" West a distance of 24.76 feet to a montll1lent on 
the Northerly side of the extension of Selden Road, so-called; 
thence running along the northerly side of the extension of 
Selden Road, so-called, in 'a. southeasterly .direction along the 
arc of a Curve which curves to the left, the said arc having a 
radius of 130.'00 feet and a length of 154.18 feet to a monument 
on the Northerly side of Selden Road, so-called; thence running 
.in a northeasterly direction along the Northerly side of the 
extension Selden Road, so-called, along the arc of a curve which 
curves to the left, having a radius of 4.17.28 feet and, a length 
of 98.69 feet to a monument on the Northerly side of the 
extens,ion of Selden Road, so-called, thence running in a straight 
line along the Northerly side of the extension of Selden Road, 
so-called, North 62° 00' 16" East a distance of 208.61 feet to a 
m0nument in a stone waJ.l at the point and place of beginning. 
Said parc::el contains O.47±. acres and is indicated on a map 
entitled, "Re-Subdivision Plan, Lot 2, Albert W. Selden, et al 
Showing ,Proposed Lots 2, 3, 4, 5 and 6 Selden Road, Lyme, 
Connecticut Date: February 4, 1977 Scale 1 II '" 1 00' Revised 
August 23, 1977 Angus L. McDonald and Assooiates, Inc. 
EngineerS-l?lanners-Surveyors, Old Saybrook, Connecticut." 

Being the same premises conveyed in a warranty deed from 
Albert Wiggin selden and carlye R. Selden, Guardian of the Estate 
of Richard Selden, to Frank W. Hamilton, Jr., and Grace T. 
Hamilton,. dated March 2,6, 1980 and. recorded in volume 70, page 
229 of, the Lyme L.and Records. 
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Said premises are conveyed subject to the following: 

1. Building restrictions; any and all provisions of any 
ordinance, municipal regulations, or public or private law. 

2. Any state of facts which an accurate surveyor 
inspection of the premises would reveal (including governmental 
flood designation and inlands/tidal wetlands designation, if 
applicable) _ 

3. Real estate taxes in favor of the Town of Lyme on the 
assessment list of October 1, 1991, which taxes the grantees 
assume and agree to pay_ 

FOURTH PIECE: 

A certain piece or parcel of land situated on the southerly 
side of Selden Road in the Town of Lyme, County of New London, 
and state of Connecticut, and shown as an area northeasterly of a 
certain 3-() foot drainage easement running -southeasterly and 
easterly from Selden Road to Selden Cove on a certain map 
entitled "L/j.NP OF PAUL SELDEN, LYME, CT." dated May 22, 1981, and 
prepared by Richard W. Gates, Land Surveyor, which map is on file 
or to be filed in the office of the Lyme Town Clerk. said parcel 
of land is more particularly bounded and described as follows: 

, Beginning at a pOint in the southerly line of selden Road, 
which pO,int is the northeasterly corner of the parcel of land 
h,erein conveyed, and thence run the following courses and 
distances: (1) S 16° 34' 34" East, in tlie line o'f a stone wall 
and along land now or formerly of Louise w. Russell, 130.8~ feet 
to a point; (2) S 11 0 48' 22" East, in the li~e of said stone 
wall and along said Russell land, 30.3!1 feet to a point; (3) S 
15° 23' 15" East, along said Russell land, '148.64 feet to a 
point; (4) S 12° 44' 46" East, along said Russell land, 46.44 
feet to the waters of Selden Cove; ( 5) westerly I southwesterly, 
northwesterly, wes1;.erly and southwesterly to a point where the 
northeasterly boundary line of said 30 foot drainage easement 
intersects the ~aters of Selden Cove; (6) northwesterlY and 
northerly along the northeasterly boundary of said 30 foot 
drainage easement to a point in the southerly line of Selden. Road 
as shown on said Iilap; (7) N 62° 41' 50" East, in the southerly 
line of, Selden Road, 171.24 feet to a point;' (8) northeaste'rly in 
the arc of a curve to the left, having a radius of 430 feet~ 'and 
an arc distance of 147.31 feet to a pointi (9) N 43° 04' 09" 
East, in the southerly line of s,elden Road, 44.91 feet to a 
point; (10) northerly in the arc of a curve to the left, having a 
radius of 80 feet, an arc distance of 69.8Q ~eet to a point; (11) 
northeasterly in the arc ofa curve to the right, having a radius 
of 25 feet, an arc distance of 26.20 feet to a point; (12) N 53° 
27' 11" East, in the southerly line of Selden Road, 70.03 feet to 
a point; (13) N 52° 05' 01" East, 'in the southerly line of Selden 
Roa,d, 62.46 feet to a pOint; (14) N 49 0 53' 45" lSast, in the 
southerly line of Selden Road, 45.12 feet to a pointl and (15) N 
S8° 28' 28" East, in the southerly line 6£ Selden Road, 13.86 
feet'to the point and place of beginning. 

Being the same premises conveyed in a' warranty deed from 
paul Selden to Frank W. Hamilton, Jr. and Grace T. Hamilton, 
dated January 3, 1983 and recorded in Volume 72, page 63 of the 
Lyme Land Records. 

Said parcel of land is a portion of the premises described 
in a certain Quit-Claim Deed from Richard L. Selden to the said 
paul selden, dated July 24, 1981, and recorded in Volume 70, page 
1083 of the Lyme Land Records. 
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VOL~PAGE.u.i 
Said premises are conveyed subject to a certain Declaration 

of Restrictive Covenants made by Paul B. Selden in favor of and 
enforceable by the Lyme Conservation Trust, dated November 25, 
1981, and recorded in Volume 71, at page 223 of the Lyme Land 
Records. 

Said premises are conveyed subject to: (1) the provisions of 
all governmental laws, ordinances, regulations and orders 
applicable to the premises or to the use thereof; and (b) real 
property taxes assessed in respect of the premises by the Town of 
Lyme on the List of Oetober 1, 1991, which the Grantees, by 
acceptance of this deed, shall assume and agree to pay. 

Signed this 31st day of January, 1992. 

Witnessed by: 

g{~~ 
W. campbiHUdson;Ifi 

d-~L.S.) 
Frank W. Hamilton, Jr. 

STATE OF CONNECTICUT) 
, ) ss. Old Lyme 

COUNTY OF NEW LONDON) 
january 31, 1992 

'rhe foregoing instrument was acknowledged before me this 
31st day of January, 1992, by FRANK W. HAMILTON, Ja. and GRACE T. 
HAMILTON. 

A23 

#(~~:£ 
W. caiD:pbEiiHUdSOii i III 
commissiOner of the Superior 

Court 

6 



=.7 
~ , 

'i... 

"~ 
(;", 

. ::~ :,~." ~~.'.' ,:' ,- : ;;" :' :";--':~" .. '-. -;-. " 

.... 00;. 

'0 

A24 

. 
,~ 

.g 

.... 
ui'· .. 
~ . . 
o 

·S- ;i.,IU' 

g- ~ ~ 
,: 
':I' 

~ . 
00 ... 
CI'I._ . 

.. w 

.~. 





APPENDIX PART TWO 
TABLE OF CONTENTS 

I. SELECTED TRIAL COURT EXHIBITS 

Plaintiff's Ex. 55 (Aerial Photograph - 2007) ..................................................... A25 

Plaintiff's Ex. 59 (Photograph of Field and Shrubs 7/30/13) ................................. A27 

Plaintiff's Ex. 60A (Photograph of Field and Shrubs 7/30/13) ................................ A29 

Plaintiff's Ex. 60B (Photograph of Cedars 7/30/13) ............................................. A31 

Plaintiff's Ex. 63 (Photograph of Driveway and Entrance 09/04/09) ........................ A33 

Plaintiff's Ex. 64 (Photograph of Driveway and Cedars 09/16/09) ........................... A35 

Plaintiff's Ex. 65 (Photograph of View from the Road 09/16/09) ............................. A37 

Plaintiff's Ex. 67 (Photograph of Daffodils 04/24/11) ........................................... A39 

Plaintiff's Ex. 68 (Photograph of Sprinklers 7/6/10) ............................................. A41 

Plaintiff's EX.70 (Photograph of View from Road 5/8/10) ...................................... A43 

Plaintiff's Ex. 71 (Photograph of View Toward River 9/28/07) .......... , .................... A45 

Plaintiff's Ex. 72 (Photograph of Beach 9/28/07) ................................................ A47 

Plaintiff's Ex. 73 (Photograph of Dirt Path 9/28/07) ............................................. A49 

Plaintiff's Ex. 75 (Photograph of Field 9/28/07) .................................................. A51 

Plaintiff's Ex. 79 (Photograph of Hardwood Forest 9/28/07) ................................. A53 

Plaintiff's Ex. 80 (Photograph of Hardwood Forest 7/30/13) ................................. A55 

Plaintiff's Ex. 81 (Photograph of Hardwood Forest 7/30/13) ................................. A57 

Plaintiff's Ex. 84 (Photograph of Beach 11/13/07) .............................................. A59 

Plaintiff's Ex. 85 (Photograph of Beach 11/13/07) .............................................. A61 

Plaintiff's Ex. 86 (Photograph of Flooding in Field 3/10/08) .................................. A63 

Plaintiff's Ex. 17 (Letter to Attorney Santa Mendoza from Frederick B. 
Gahagan dated October 3,2007) ....................................... '" ......................... A65 



Plaintiff's Ex. 18 (Letter from Attorney Santa Mendoza to Frederick B. 
Gahagan dated October 15, 2007) ................................................................. A69 

Plaintiff's Ex. 19 (Letter to Attorney Santa Mendoza from Frederick B. 
Gahagan dated October 17, 2007) ................................................................. A72 

Plaintiff's Ex. 21 (Memo from LE Bireley from FB Gahagan dated 
November 15, 2007) ................................................................................... A77 

Plaintiff's Ex. 22 (Letter to Attorney FB Gahagan from Anthony Irving 
dated Nov. 28, 2007) ................................................... ,., ................. , ........... A82 

Plaintiff's Ex. 25 (Facsimile Correspondence dated January 21, 2008) ................... A86 

Plaintiff's Ex. 26 (Letter to George Moore from Brian and Beverly Platner 
dated Jan 24,2008) ....... , ............................................................................. A91 

Plaintiff's Ex. 27 (Letter to Brian and Beverly Platner from George Moore 
dated January 29,2008) ............................................................................... A92 

Plaintiff's Ex. 28 (Letter to George Moore from Beverly and Brian Platner 
dated January 31,2008) ...... '" ...................................................................... A94 

Plaintiff's Ex. 29 (Letter to Beverly and Brian Platner from George Moore 
dated February 18, 2008) .............................................................................. A96 

Plaintiff's Ex. 33 (Letter to Paul Armond from Brian and Beverly Platner 
dated May 10, 2008) .................................................................................. A100 

Plaintiff's Ex. 34 (Letter to Bernie Gigliotti from R. Richard Snarski dated 
May 9,2008) ................. , .......................................................................... A101 

Plaintiff's Ex. 36 (Novak Brothers Landscaping Invoices) ................................... A 104 

Plaintiff's Ex. 37 (Paul Grace Invoices 2008/2009 - 5 pages) ............................. A152 

Plaintiff's Ex. 38 (Paul Grace Invoices 2010) ................................................... A157 

Plaintiff's Ex. 51 (Letter to Arthur Howe Jr. from Charles M. Tighe dated 
September 3, 1981) ........ , .......................................................................... A168 

Plaintiff's Ex. 96 (Glenn Dreyer Report dated 3/31/14) ............ ........................... A170 

Plaintiff's Ex. 101 (Map JP Garcia Plan[t]ing Plan) ............................................ A176 

Defendant's Exhibit N-3 (Letter from F. Gahagan to Town of Lyme 

ii 



dated 7/31/1995) ... ............ '" ................................................................... A177 

Defendant's Exhibit [II] Report of Michael S. Klein dated July 13, 2015 ............... A204 

II. SELECTED TRIAL COURT DOCUMENTS 

Plaintiff's Planting Plan Submission dated August 7,2015 ............................... A179 

Defendant's Submission of Court-Ordered Planting Plan dated 
August 7,2015 ....................................................................................... A192 

III. COMMENTARY 

Interpreting Conservation Easements by Nancy A. McLaughlin ........................ A198 

IV. SELECTED TRIAL COURT TRANSCRIPTS (EXCERPTS) 

March 3, 2015: 
pp 68-72, Voir Dire Examination of Fleur Hahne Lawrence by Attorney Brooks .. A245 
p 77, Direct Examination of Fleur Hahne Lawrence by Attorney Pritchard ......... A250 
P 91, Cross Examination of Fleur Hahne Lawrence by Attorney Brooks ............ A251 
p 113-114, Direct Examination of Brandon Novak by Attorney Pritchard ........... A252 
pp 132-169, Direct Examination of Brandon Novak by Attorney Pritchard ......... A254 
pp 172-184, Direct Examination of Brandon Novak by Attorney Pritchard ......... A292 
pp 200-206, Direct Examination of Brandon Novak by Attorney Pritchard ......... A305 

March 4, 2015 
P 6-7, Direct Examination of Brandon Novak by Attorney Pritchard ................. A315 
pp 85-89,91-100, Direct Examination of Paul Grace by Attorney Pritchard ....... A317 
pp 149-171, Direct Examination of George Moore by Attorney Pritchard .......... A332 

March 5, 2015 
pp 49-52, Direct Examination of Beverly Platner by Attorney Pritchard ........... A358 
pp 96-99, Direct Examination of Brian Platner by Attorney Pritchard .............. A362 
pp 103-105, Direct Examination of Brian Platner by Attorney Pritchard ........... A366 

March 9, 2015 
P 6-18, Direct Examination of John Paul Garcia by Attorney Pritchard ............ A372 
pp 69-71, Direct Examination of Glenn Dreyer by Attorney Collins ................. A385 

March 10, 2015 
P 2, 9-15, Direct Examination of Paul Selden by Attorney Brooks ................... A391 
P 23-28, Direct Examination of Charles Tighe by Attorney Lambert ................ A399 
pp 100-102, Cross Examination of Richard Snarski by Attorney Pritchard ........ A405 

March 12,2015 
pp 25-27, Discussion between Judge Koletsky and Attorney Lambert ............. A411 

iii 



July 14, 2015 
P 146, Cross Examination of Michael Klein by Attorney Pritchard .................. A416 
pp 148-160, Cross Examination of Michael Klein by Attorney Pritchard .......... A417 

July 15, 2015 
pp 12-13, Redirect Examination of Michael Klein by Attorney Lambert ........... A432 
p 15, Redirect Examination of Michael Klein by Attorney Lambert ................. A434 
P 30, Re-Cross Examination of Michael Klein by Attorney Pritchard ............... A435 
P 77, Discussion between Judge Koletsky and Attorney Collins .................... A436 

November 9, 2015 
pp 15-17, Direct Examination of Michael Klein by Attorney Collins ................. A439 

V. STATUTES 

Conn. Gen. Stat. § 22-26aa .................................................................. A443 
Conn. Gen. Stat. § 22-26jj .................................................................... A444 
Conn. Gen. Stat. § 22a-1 ...................................................................... A446 
Conn. Gen. Stat. § 47-42b ..................................................................... A447 

iv 





A26 





A28 0U \" 301 QOI 3> 







A31 



A32 





A34 SePt: 4 \ Q Oeq 





A36 SeDt: 'Lo. ~~ 





A38 Sept: 1 Co I ~ cx:>q 



A39 



A40 Apri) t&l '-f , ~o ( \ 



A41 



A42 ~U \\J Lo. dOtO 

















A50 













AS6 JU\\I aO,~'3 



A57 



ASS :rll\V ::/t).~,:r 







·. \ '

�,
\ . .'\,, 

\. 
� 







A64 f\N1 'rf'h \0.;;).()C!l 



ROBERT P. ANJ:)ERSON. JR. 
HUGHES GlUFFtS 
EOWAIID B.O'CONNELL 
FREDERICKa GAHAGAN 
TRACY M: COIJ.JNs* . 
PmLlP M. iOHNSTON:E+* 
DAVID P. CONDoN 
CliARLSS C.~BRsON 
K.BRIN M. WOODS+ 
ANDREw R. CEl.LPMMB+ 
ELISA vAtsimNHOBBS 
JOSHUA H. FOLEY't* 

WALLER, SMITH8c PALMER, p.e. 

OF COUNseL; 
WIWAMW. MINER. 
ROBERT W. MARRION 

COUNsELoRS AT LAW 

52 EUGENE O'NEILL DRIVE 
P.O. BOX 88 

NEW LONtioN,Cro6320 
(860) 442-P361 . 

FAx {860j 447-9915 
www.walleismithparmer.com 

EMAll:fbgahagan@WalTersmifltpalmer.com 

October 3,2007 

VIAE-NIAlL ORIGINAL TO FOllOW 

Attomey .Santa M~ndoza 
The liberty Law Finn 
111 Huntington Street 
New London. CT 06320-2196 

Re: 66 Selden; Road 

Dear Santa: 

FOUNDEDlN 1885 AS 
WALLER&' WALLER 
lRACYWAJ..t.ER(1862-1947) 
1. ROmffiY SMl1H (1906-1979) 
BIROSBY' G. PALMER (19J5-2OOO) 

*AlSO.ADMITTED IN· MASS. 
+ALSO AoMl'iT.EJ)iN R.L 
... At.'ro AON!l1TlID INN. Y. 

U It w~sgood to r:ne~tyou last week and thank you for your cooperation in arranging for·a 
mutually agreeable time for the Land Trusfs site inspection. 

As I indicated ~tthetime of our meeting; I aillwriting to provide you With the Lyme land 
Conservation, Trusfs (the "Land Trust") initial response to the s.ite visit. I will try to 
address specific areas of the property. as they are treated under the 1981 Declaration of 
RestriCted Covenants {the "Declarationi. 

The Land Trust recoghizf38 thatt~Platnersmay not have been aware ofth$ extent of 
th,e restriCtions containeq· in.the DeclaratiQnwh~ntheyundert09k many of tI1eactMties 
that violates its terms; Asaresultt thelandTru$fisn.ot 10okingJobring an 
enforcement action at this time and hopes 'th~t fUtUre discussions can lead to ali 
amicable·. resolution of this ma:tter~par.tic~larlY· onqe the land Trust has obtained 
professional advice on the restoration of the highly dis~rbed· areas. 

Mowingofthe Field to the North bfthe Residence and On Both SideS ofthe'DiiVeway. 
The Land Trust reC99ni~es.that rriowjngis·peimitted aspart of bona;'fid~ agricidtural 
actMtyand, otherWjse. ana more lim~~:basis that pr~rves thenatural~ource and 
wildlife habitatben~fits C)ftttemeadoW~ The landTrusfrequeststhatthemowjrtgretum 
to the practices establish.ed wHh prior. owners, which ismowingn()rriore than twice a 
year and not betw~enApril1st and July 31st• TheLan~ Trust understands that spring 
moWing maybe d~fayed a little in some years due to. high groUnd Water. The basis for 

. i 

. - ' . 
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this request is set out in the Memorandum I prepflred for the Land Trust, which I believe 
, has been forwarded to your clients and then tOyoll. . 

As I informed you in my a-mailof October 2nd the Land TrustwiUbe having the 
restripted area· surVeyed and,located in. the field. We believe the survey may show that 
a portion of the. area that has i)een convertf3dfror,rtnative wannseasongrasses to lawn 
lies within the Restricted Area. Once we·knQw \iVhether or not that is the case, the Land 
Trustwillbe ina posifionto dis~ss what it beiievesshouidhappen in that area~ 

We noted that the b~nk below Selden Road and to the east of the driveway has b~n 
totally cleared. The Land Trust believes that this should be restored to a natural ground 
cover and, . until we have a better underf)tanding of What shrubs Were removed and 
whether the·Platners would prefer this area to be grass· or natiVe shrubs, we regard this 
as an open matter for further discu~ion. 

Structures-Stone Wall. The Land Trust does not believe the cOnstruction' of a stone wall 
is permitted urider the Declaration or that r~rading or depositing of fill to change grade 
in conjllnction with cOnstruction of astonewatl is permitted. (S,ee.·Sections 1.2, 1.3 and 
1.4). 

, 

Beach ,and Grass Area to the West ofilie Residence. I believe the violations of the 
Declaration in this area need 10 betreatedsep~rately. First is the beach area, which 
appears to have been madca by removal of the nativegraS$f3s and improved with sand 
brougbt in from off the property. Thisviolates secti.ons 1.2 and1A of the Declaration. 
The Lal'ldTrust does not !<how whafthebest method is to restore the area to its natUral 
condition and it.wiUseek adviCe before discussirigit further • 

. SeCond, ·theoriginallawnhas . been extende)d to the ,bank of the river and beach created 
by the Platners and this area is no longer inanatliral state. The land Trust will be 
seeking profes;sionaladvice on that mattera~ well. While.the restoration of this area is 
of high . importance t9 the Land Trust; tf)at does not mean that there cannot be a path to· 
the river so long as the path consists of native grElsses. 

Third. we also noted that all of tl')e small shrubs. along theriverhav~ been removed from 
this area and it appears that atlee;ast one tree has been removed. Please be advised 
that the land Trust believes that t(le. clearing of the river. bank may have had a 
significantadverse impact and that anyfurth,$r disturbanCe orrem9val of shrubs and. 
trees from this area will have a significant adverse impact. (See Sections 1.4 and 2.1) 
The Land Trustwillseek adviCe on this issue and whether restoration of shrubs or trees 
along'the riVer ba~k i~ appropriate. (See Sections 1.4 and 2.1.) • 

. , 

.' ~ . 
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Wooded Area'to the. South of the ReSidence and the Unrestricted Area. We note that 
there,has b~ disfulilance in this area: and, as I. set out iii mY M~mC)randum. the land 
Trust believes that 8eOOon1.7 applies to thfsarea. ThE:l Land.Trusftequ~ that, if the 
Platnershave 8. desire to Undertake 'any ft.jrth~ractivity in thi$ area, they:·have a certified 
fO(eSteror a.wildlife or fo~t ecologist prep~re amanager.neot plan for its review. The 
Lanej Trust,!!,ouldsupport removal OfinvasMt specifies, the·restoration.olthe disturbed 
areas witt1 natiVe $hrubs and~ if·appropriate, 'grasses, and other aCtivity resumng in a' 
healtl1yflOod plain forest and foreSt understory. A list·of· invasiVe speCifies can be 
foul'1dat the website of the cOnnecticut· InvasiVe PlantS Council. The Comecticut 
College Arboretum publishes a parilphret on planting with native speci~.1 believe a 
copy'ofthis may be available. at the Lyme library. 

Northeast Comer of the Restricted' haa. The clearing of the bank of SeJden Cove and 
Selden Creek· and the ~ed area to the .southeast of the d~ck'is a· viQlation:of the 
DeClaration. As I requested during our site visit. please have the Plamers .cease all. 
activitY in this area. The Land TiuSt wiD obtain adVice on the best method of restoring 
the natural state of a wooded flood' plain and we can discuss this further at that time~ 

Future Site Inspections and Survey. Given the numerous and ·significant viola~ons of 
the Oeaaration ·and ·the app~rent extent ·of ongoing landscape actMty~ the land Trust 
wili be undertaking moreJrequent site visits in order to determinecompUance 'with the 
DeClaratiOn. In addition, giVen the locatioll of a number' of th~ actiVities that'reSulted in 
the destoJction Of natural areasr thE!. laiid Trust has engaged'Rif;hard Gates; the 
surveyor who. prepared the original ,plan depicting ·the· ResbictedArea. to survey the 
boUil~between the Urirestricted·Area arid the Rell»tripted.AI:9a~ I previously provided 
you with nO,tice' of this· activitY per. my .e-mail of October .2M. Finally. the Land Trust will 
need. to vjslt theprope.rly with one or more professionals who can adVise it on futUre • 
trea1meIit of the d~ areas. Notice is ~by given that the Land:Trust will be 
conducting' periQdlc Visits, for the foregoiog· purpQSes' until an agreement on Mure 
actiVity is reached. 

Other. During Qur site visit we alSo noted th·at a rather extensive irrigation sYstem has 
been put'in place. portions.ofwhiCh ofwhich may intrude Into the ReStricted Area both 
to the north and' south of the Unrestricted~. The survey wiD allow Us to determine 
the extent of any encroachment and intelligently disCUSS how this can be resolved. with 
minimal ~nse and disturbanC$ in Ogbt of the location of these improved areas. 

I think that covers mosl:ofthe issues Vie haveidentmed; however. additional i~§~~R!lY 
arise once the Land Trust has a chanc& to in$ect the property with various ~:. .: ....... 
photOgraphs·tak~ of~e property over the past·~ months; --

." "' . 
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I would appreciate it if you would contact me tQ discuss thiS once you have reviewed it 
With your clientS and look forward to working with you to try and bring this· to an 
amicable resolution. 

FBGldmh. 
cc: Ge()rge Moorei President 

Lyme Land Conservation Trust 

.. 

. . 
.. -. 
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Fi"edeflck B. Gahagan, for 
Waller, Smith & Palmer. P.C. 



SANTA MENDOZA 
ATIORNEY AT LAW 

T \ 1 Huntington Streel 

New londOn. Connecllcuf 
0632(1 

. 'Telepnorlta: '(8OOr 447':3994 . . . 
facsimile: 18601447-3102 " .................... 'OCfoDer'1S:' 2'001" ................................................................................................................................. . 

Frederick B. Gahagan 
Waller Smith & Palmer. P .C. 
52 Eugene O'Neill Drive 
New London. CT 06320 

RE: 66 Selden Road. Lyme 

Dear Fritz; 

I haverecelved Y9ur e-mails dateaOc:tober 2 and 3, and have fOlWsrded them 
to my clients, who. as you know. have been Qut of state. Th~ Platners' surveyor, 
J.P. Garcia, has just conoluded hissunfey work, and the Platners would like him 
to meet with Mr. Gates to share his res\,llts. and hopefully revieW your 
photographs and "GPS coordinates." Hbpefully. the shared data fromthi~ 
discussion will be enough for the Trust to Issue its conclusions and findings and 
obviate the need for another survey on the Platner's land. 

Since the PJatners will not be back in town until the 18th, it has been Impossible 
for me to meet with them and review your other extensive comments. This 
notwithstanding, I would like to rriak.e some preliminary comments of my own. 

1. The restricted !;Irea at issue is not a large. undeveloped wildlife preserve 
or woodland. 11Ie partS ofthe area most at issue consist of relatively 
small open acreage sections of less than 4 or 5 acres, part of same 
abutting tf)e Connecllcut River, aOO whose other boundaries very closely 
abut dnveways, buildli1gs, Selden Road, and a personal residence. 
Clearly, the d('Bfters of the Declara~on intended that no further building or 
development activity occur near the River, and that the area remain open 
and not rurther SUbdivided. Those. objectives haye been clearly and 
successfully met. There is no language ill the Declaration which 
prescribes the species of grasses. the schedule of moWing, and the 
character of the shrubs. You are therefore correct that the Platners and 
their professlona' arborlst, soli engineers and ather consultants have 

MO- .. ·•···· 
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been completely unaware of your client's highly detailed. hyper-inclusive 
interpretations of SectIon I of the Declaratton. Your memoranda and 
correspondence have been re\'elations ofa completely dlffei'ent point of view 
from theirs. Please be hereby advised that the Plainers intend no 
destructlon or detriment to the scenic beauty and natural openness of 

.... ··tMslte~·of·tc,.,rsti;·WlIGlifEi·ofti8tiilit·pf8seiVaffon~·"I'Ii4"Plafneii·are····· ..... . 
. . . . -._ ...................... .aware . .o£.theJmpor.tanC8..of.ibe..RiYer!a..ecolo9y..and.donote.with-inter.est-.... _ ...... . 

your eBent's observations about the best native species to cultivate, etc. 
However, it would be their contention that no "destruction- or unnatural 

habitat disturbances which could be descnbed as "violations," have occurred 
in the restricted area. 

2. Keeping in mind the above perspective, and in furtherance of amicable 
resolution, I would simply request that Section II of the Declaration be 
read and interpreted at least as broadly by your professionals and 
experts as they are interpreting Section I. The Platners have certain 
enumerated legal rights and It would be helpful if your client and their 
experts leave enough room for the exeiclse of these rights. Since your 
letter reserves many of the issues to later discussion, hopefuDy your 
condusory comments such as "numerous and significant violations,· and 
-highly disturbed- will be tabled to a later date. 

3. You have indicated that more frequent visits and surveying is required. 
You have also indicated that the Trust has not inspected since 2004, and 
that "normally" a once a year inspection would be reasonable. The fact 
that the Trust has renewed and heightened its interest In the area should 
not unfairly bw:clen thePJatners. Please try to keep in mind that this 
enUre site is a private residence subject only to a negative easement. 
Your client does not have th" rights inherent in a positive easement. 
such as the rights of enjoyment. the right to pass and repass, and/or to 
hold conferences there. I am not convinced that the group has the right 
to survey. Six people have already spent almost two hours there to 
inspect essentially a four or five acre area. Notwithstanding the above, 
the Platner.( . surveyor Is sta!'1ding ready to meet with Mr. Gates to share 
his findings. 

4. I understand from your letter that your cUant is not looking to bring an 
enforcement action. It is my conclusion, therefore, that the cost all of the 
professionals and the experts and the surveyors that your client feels it 
needs to process the data from its site visit, wUt be beme by your client 
Also the cost for your participation in this site visit and your memoranda 
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and advice, and personal photography services, will also be bome by 
your cnent. My interpretation of Section 3.6 of the Declaration is that. 
since this amicable preliminary correspondence is not in the nature of 
enforcement, then your expert costs are not chargeable to my cRent 

Once I have more client input, I will call you to arrange a meeting, where much 
of this win hopefullY be resolved. 

Sincerely, 

Santa Mendoza 

Cc: Brian and Beverly Platner 
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October 17, 2007 

VIA E-MAIL ORIGINAL TO FOLLOW 

Attorney Sarita MendOZEi 
The Liberty lawFirin 
111 Huntington street 
New loridon, CT 06320-2196 

Re: 66 Selden Road, Lyme, CT 

Dear Santa; 

TRACYwAJ.,I.im. (1862~194?) 
1. ROPNEY SMITH (1906-1979) . 

• BIRDSBY G. p~ (1915-2000) 

·ALSO ADMITTED IN MAss 
+ALSO ADMriTEn INR.L • 
"At..'ro ADMITTBD IN N.Y. 

I am writil19 in respon$~ to your letter of October 15th, and I will respond to your points in 
. the order iil which you have addressed the vari~us issues pertaining tQ the application 
of the 1981 Declaration. of Restrictive Covenants {the "DeclalJltionj in your letter. 

1. The coa:nments in the·first point cOnvey Cl perception that the ~creage 
protected by the Declaration does 'hot have significant.eqolQgical 
importance. This repeats of a number of comments you made during our 
sHe visit and in· our subsequ~nt phone calJs~ As a result, I would like to 
address that issue specifically. 

The areas protected by the Conservation Restriction· aredeemC9d to have 
great ecological importance by·the Lyme land ConsE!rvatlon Trust (the 
"Lyme Land Trusf). The smarr s.~e Qfthe·propertyis not as;gniflcant 
factor as, in. a fragmented landscape, landr;onseniation is undertaken. on 
astepby·.step baSis involVing a number ofsinaller properties. This is the 
case in this situation. As a result~ each parcel. is vjewed as an important 
component of a .larger mosaiC of protectecl properties. . 

This property's ecOlogical importance is clearly demonstrated~ It is within 
a mile of numerous other protected properties that have been acquired 
over the years. This started. naturally, with Selden. Island but has been 
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expanded in recent tknes by the joint efforts of the Town of Lyme, the 
Lyme Land Trust, The Nature Conservancy and the State of Connecticut 
to protect sensitive habitat in thewatetshedofthe Selden Creek and Cove 
and WhaleboneCo"ear~a of the Connecticut River. To that end, in 
rec~nt -years the foregoing p~rties have spent several million dollars 
acquiring a number of properties within' a mrJe, more or less, of your 
cfients'property. In addition. there have been several gifts of 
Conservation· Restrictions or land in the ares. for this same purpose~ 
These protection efforts share the same purpose and environmental goals 
as the restrictions over your clients' property. 

Selden Creek.(which includes Selden Cove) is a "high" priority "Special Focus 
Area~ ofthe SiMo O. Conte National Fish & Wildlife Refuge having the following 
specifically identified "SpeciaIValues": 

1. Federally listed species, 1 

2. Rare species, 
3. Fisheries, 
4. Wetlands, 
5. Water birds and 
6. Unusual· habitat type. 

The activity on your clients' property has a direct impact on these important 
conservation values. 

The tidal- areas of Selden Cove are also a tidal wetlanq within an identified 
program area of The Nature Consel"Vancy and an important component of 
its Tidelands oftha.Connecticut RM~i P.rogram, ideritifiedas a "Last Great 
Place" remaining on earth. The Nature Conservancy has spent several 
million dollars over the years protecting properties that abut or impact the 
ecological health of Selden Creek and Cove; 

Finally. Serden Creek and Cove is part of the. Connecticut River Estuary 
.and Tidal Wetlands Complex designated as a "wetlands o~ international 
importance" on October 14. 1994 underthe United Nations Ramsar 
Wetlands Convention. 

J These are legally protected, i.e., tbreatened and endangered, species 
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While none of these. factors give any of these parties. except the Town 
and State, enforcement rights againstyouf client, they clearly indicate that 
Selden Cove is not just a beautiful· area,. but a portion of the Connecticut 
Riverand its asso~jated tidal wetlands of primary ecological importance. I 
do want you and the Platnersto be aware th~t the Lyme Land Trust has a 
great responsibility and obligation to treat ilaecordingly. 

The second comment I want to make about your first point is that your 
interpretation of the Declaration, essentially limiting it to a prescription 
against further building or development, f1ies'in the face of its terms and 
would renderSections1.2, 1.3,1.4, 1.5.1.6, 1.7,1:8, and 3.3 
meaningless. I do not believe that a court would adopt an interpretation 
of the Declaration that renders. theSe significant and substantive proVisions 
meaningless. The Lyme LandTrust believes thatthe Platnershave 
violated the substance and intent ofthe Declaration as cited in my'October 
3n:1 letter and does not accept the claim that there has been no violation. 

2. Section of the Declaration is not intended to be read as broadly as 
Section 1. Section 1 set out broad prohibitions of all activities that would 
interfere with the purpose of the Declaration, which is: 

"Th~ P\·up.Q~e Qf th~~~ r~mptiv~ .cQY~n.ants is tQas.su.re retention of 
the premises predominately in their natural, scenic or open condition 
and in agricultural, farming, forest and open space use and to asSure 
competent, conscientious and effective preservation and management 
in'such condition and use." 

SectiGn 2 provides identified ,.l1arrowlyc(afted, exCeptions- that were 
deemed to be consil~tentwith that purpose. This intent issiJmmarized in 
Section 2~5.which states: "To continue the use of the Protected Areas for 
all purposes not inconsistent with the restrictions set forth in ARTICLE I 
above." (emphasis added" 

If your clients hold to the interpretation of the Declaration set forth in the 
first and second points of your letter. amicable resolution of this matter will 
not be possible and the Lyme Land Trust will notaJlow tabling of the 
violations and disturbance that has occurred on the property. 

3. The Lyme Land Trust normally undertakes formal monitoring inspections 
of properties subject to Conservation Restrictions on an annual basis. It 
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monitorspropertie~ more frequently in the eVentthereis a potentiaJor 
actual violation of a reStriction. The' Lyme Land Trust believes thatit has 
thelegaJ righfto come·oothe propertytoil1specHt more frequently in 
times of violation in order to ensure t~ataddition~d violations are riot 
occurring andtohave"itssUrveyorsenter upon.the property'iilorderto 
ascertain the extent of the violations, Given your clients'past actions'and 
thestqtef1lentscqn~ainedin your letter, the Lyme Land Trustwifl continue 
to exercise those rights as reasonably required to, protecfitsinteresf in the 
property. . 

Due to the Declaration's reference in Sectipn.3;3, whereitst~tes: "[sJaid 
restrictions' are intended as "conservation restrictions" as that term is 
defined in Sectien 47-42a oftheConnecticulGerieraIStatutes", the 
restrictions contained in the Declaration carry a much greater weight then 
a' negative· easement. For eXClmple;, they do; not 'need to·be appurtenant to 
anQther parcel of property Cind.:privityqf contract is not required.2 In 
addition, the hoJder of.aConservatiohRi3striction is requireifto receive 
notice ofthe filing of a perm if appJic~tionwith any state or ml,u;icipal any 
land use agency or local building official or director of health, other than 
for interior work or exterior work thCiI dQ~~' not expand or alter the,footprint 
of an existing bl,Jilding, prior to tile ,filing oftheapplication.3 Finally, in 
recognition of the public b~nefitprovidedby conservaticm restrictjc>ns that 
protect importantconservation values. our statutes give the AttQmey 
General specific authority to bring' an' enforCement action to protect the 
pubfic'sinterestin the protectedproperly.4 

The Lyme Land Trustis happy to have Mr. Gates meet with the Plafners' 
surveyor and r.eceiveany inforrTiCi'tlon-deiivered,tQ-him. Thank you fQrthe 
.offer. However, the Lyme Land Trustreservesthe righttohaveMr. Gates 
enter Onto the property protected by the Declaration in otdetto ascertain 
or confirm the location eHne boundary line of the restricted area in the 
field. (would appreCiate it if you would forWard me Mr. Garcia's contact 
information so that I can pass it on to Mr. Gates. 

. 4. With regard to your fourth point, I believe you misread mYl$tter. I 
apologize if it was ambiguous. The Lyme Land Trust's statement that it 
VIlas not fooking.to bring an enforcement action at this time was 

2 See C.O.S. §47-42b 
3 See c.O.S.§47-42d 
4 See C.O.S. §47-42c 
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WALLER, SMITH & PALMER, P.C. 

Attorney Santa Mendoza 
October 17, 2007 
PageS 

conditioned upon being able to reach an amicable resolution of this 
matter. If your clientsconthiue to ta.ke the position outlined in your fetter, 
such a resolution is not possible and the Lyme Land Trust will undertake 
all actions necessary to enforce the re~drictions contained· in the 
Declaration, . including seeking an injunction against further violation, 
orders seeking restoration of the areas of the, property damageclby your 
cJients'activities, as .well as seeking, reimbursement of the costs alloWed 
pursuant to Section 3.6 of the· Declaration. 

While yoU' are correct that certain preliminary costs may not be recovered 
under Section3~6~ please be advisedthatthe Lyme Land Trust will seek 
recovery for any costs incurred by it as p~rt of anactiQn to enforce the 
Declaration, including all professional fees and expenses. 

I am sorry to have to reply to your letter in such direct terms; however, I do not want you 
or the Platners to have a false impression abouUhe impo$ncethe Lyme,Land Trust 
places on this property, the existence of violations, or the Lyme Land Trusts' willingness 
to act to enforce·the Decla.ration. 

flook forward to hearing from you when you have had a chal1ce to review this with your 
client so.that all parties·will be able gain an understanding of how they need to proceed 
to re~orve this matter. 

FBG/dmh 
cc: George Moore, President 

Lyme Land Conservation Trust 

~ourn; 
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Memo .·/i ··"" . -

Date: 1'1115/01: 
to:,. · i:::;;:8�--G-ahagcfn - . 

� 
"· • . �1 t .::� • 

.• -.·-.

RE: Report of:visiU:o 66 �ldEm 8-oa�f qn ·11fl$/07 

/ 

t, .. r • 

l!! .. � =. 

-·' ,c·· •,i._ 

-.,, � � -_. 

Attending;: Enuly Fishe� Linda Biteley� Tony:hving,,Gaty Terwihger (Platuers� groundskeepet) 
and san:m.Men.doza Q;latn�rs7 a,ftprtieyJ 

The objectives offu� V'i$if.. 
L Checktlie location ofthe be,ach a,reav� .that shown in :2;901 �¢�,phpt9s 
2; :Observe the Sotifueast pomt areafckdisturbance/restoriitio'n plantings� 
3. Cttec.k th¢catea north ofth� residence; for grass� ..;re� cuttingJnrefation-.to. the CR.:atea ..
4. M�ure: the distanc(} of"the p1,·ppaneJank t<> the ti;:�es. atid cli¢ck th¢ oifontation Qf:the,

g�neyator as.shown on, the. n�west.-s.u,rvey:map�. 
5. Obtain Tony In,fug�s a:ssessm�:i;it of �ance. areas wi.th, fu tb.eCRarea: and hi�

recom:tnended: restoration actions ..

Ob$ervations (nurnbers·.matchthe objeetives): 
1. Ui.� upper �4ge,o{th�b�han(l low�n��tet}t'oftl).e �eq are� ·wa.s::25-3:ffeettrorn

the wrack liu:��d.ged, 9f er�ibn b�� The �xp;,m�ed b¢aeli �ea app�-t� �lucfuthe
.I111Xe.d sand ,and grass area visible in:.the 20:0.7 aerial photos. The.:<'gto.oriied .beaclii, with
benches and othetwoodenlteins js-sciµth of :the formerly mixed sand and grass.and 1sjust
tiverwap:I-o! the '\louble-:trees'' and.-sm.iill c•dir.�ly ii1 fron.t ofth�.t�sid.¢nce.
A-dditionally� the<i�dg�:ofthe ®ed�d(�ass ha:S_':�-e.n.::br.o-.;tgJitJhm1,�Jw� �� Qf the·ce@f_
grov� all the -w-ay to the-:t�p oftheiRi�r bank,.... no�� �e lpcatiq&. ofth� gr�s.oompa.r�Ho
the "doubletree:i in image 19.72;_ see aiso., images 1972s 1-973�, 1974, -12.75� 1916.and 1977.. . . 

2. o.n . .thesou.theast point aw.unber.dfplant� nadbe!!il- planted aince-.91.Jf. previoil$.·yisi� We.:
w�re-told tlmtlt Snarsklha<li�:mm.ei;tded tb:�plants� whiPh.w.ew�re-told;�were t¢twig
d,ogwood� �-intetbe;rry and ��urnum .. ·Qary tepo�d the-areab.�been_cl�ed.-�f trasll,_.· · 
debris and' old stmnps lmd been-�ufcfoser:to ground leveli wenoted.-tbatnative. the
understoiy bad .been removed .. Ton.y n.oted:inv.asfve-mtiltiflora.tose and·b'arberry;. :see
_fu:i�ge.s i967� 1968 abtll91L

3, the. area n,0.rth of resi<le.n.�� ·contaii:t�d tbt; same tre� ,8_$ �lwwn in the i-001 -aeria
l 

ph,ot<:>� 
However�. the-native unders�ory (and trasl4 according to Gary) .had been.completely 

Af/lJl!li!!llil.i!lllllll!Ellllilli!lll&lliDlli� 
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removed from the entire grove of trees. The b~ gtoundhad been inulchedr~ting in a 
"highly landscaped" look. A substantial portion of ibis grove is in .the CR area ~cc9rdihg 
to the niostrecent survey map;. see image 1978. . 
Sonie of the trees east of the hOmle clo$~t to the' driveway and which ~e not in the CR 
area, were'm ·th~ procesS: of having lights hung' for' Cbristmas·andartificial reindeer were 
placed in. this areaas welL 

4. The·di.SUince between the propmetank aild the neatest tree ~ 15 ...;. 2(Ht~ Oaiy reported 
the distailce was.recorded on a plan in Town H~l.forthe propane _~ The generator' 
and:tanks ap~ to.'becaccUtately orientedon·.the ~~Iit survey map; see:iIDa~~:I969~ 
1970. Gary and:Ms Mendoza Qc>tl1stated an addition ~ge) was p~ed'f()rthe area. 
near this)Jtility area and stakes ~arked possible locations tt) avoi4t8kipg out'treeS~ .It 
seems improbable that any ~tion co~d be constructed there without disturbin.,g.1;he CR 
area. 
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November 28, 2007 

Frederick B. Gaha.g~ 
Waller, Smith, /!r. ralmer, P.C. 
52 Eugene O'Neii Drive 
New LondOn, CT 06320 

'. 

Re: Field notes regarding 11/13107 visit to Platner property at 66 Seiden ~, 
Lyme , . 

Dear Attomey Gahagan: 

At the request. of the LYme.Land:Conservation TruSt I conducted a site iJ;J.sp~Qn 
regarding ,siteeonditi9US within the designated Restricted Area.. The Ilttached site 
planis derived frotnaproperty SUrvey prepared by iPOA AssOci~eS that I 

, understand'is preliminary in tenus of the location of the actual boUndaries of the 
Conservation Restriction. 

Areas"of diswmance wclude 

Afea 1 - The ,southeasterly cpmer coDiprisingan a.ppro~w ~o(50~ ~ lOQ' 
was' mostly clear~ .d t:eeently replanted with shnibs. Plantings include' 
winterberry (OeX vertici1liztq), VibJJmum (Vi~ .ip;1 8ncf(ef1 twigged 
dogWpo~ possibly, (Comus sericea). Wlth.out knoWing the species names for the 
dogwood or viburnum it,is riOtkn~wn wheth~th~se.8reor ~'not native' species .. 
Al1; ~owever, are horticulttital, varieties.Sbnlbs are two f¢et in height, plan~ed on 
approximately eight foot centers fOr a total of about 50 pIailts. 

Ar~a 2 .. ~ includes the south and, east areas around the,house and northward 
along the shore line. If the R.estricti~ boundary is cotr~ the.southem:~. of 
diSturbance 'aroUnd the generator is Qutside'the Restri~ Area, .... thOugh ~ere has 
been Some selective :t;i'ee cutting'within the wooded Restricted ~ to th~ south. 
The west side-ieading from the ReStricted Atea·boundiU."Y i~ fIom of the house to 
the river has been l1~ly planted in lawn, extending the'laWn,by approximately' 
100 feet frotn the previous-lawn area·doWn to the shore line. The be~h area~, 
been extended lanciwardfrom the.river's high tide line by thirty feet and abUts the 
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newly plantedJawn.The rioitlrsidewhich includes,a red cedargrove.(J.um.perus ' 
virginiana) has also been replanted in lawnexteJidillgtO within 25 feet of the 
shoreline to,the west and'Z5 feet: northWard from the ~ar grove. The 100 fO()t 
wide $hore1inesetback extending to the ,n()dh end of the property co~ native 
warm season'grasses 'along with other'speciesand Shows no sips cfrecent 
disturbance except for,clOS«Hropped mowing The l~dward edge oft~: 100 fQot, 
strip mnningback frOIn theIiv~ is bordered by a partiai row ofirees which likely 
was part of a rence line separating liveStock from the river. 

Area. 3 .. The ,Resm~ed Area to the no~,and east of the, red ~ groveJs in tield 
grasses andhas'beeIi,recently mowed to a height of about two inches.. Exceptforthe 
designated, federal wetIancfareas where activities' wer~ liInited by:'bigh,water ~bles this 
tloodp~ain zone has histoIjca.lly been in use for agriculture 'and ill teCcmt years maintained 
as 'a semi-natural'meadow. The balance oftbis area. is composed·niostlyofnon native, 
cool season grasses and scattered red cedars. 

Analysis{Recommendati°Ils 

Area 1 - This replanted area and, the balance of the RestriCted, Area is ·best left as is to 
allow it to return to a natural wooded, cm:td;tioa No further planting, 'cutting or 
maintenance should take place. 1ii consultation with the Land Trust, Invasive plant 
removal, both here and along the entire sOuthern portion of the Restrictio~ cari be 
col:)sldered. B.a:rbeiry (i3erlieris thunbergil), multiflOra rose (ROsa mtiltiflora). and 
bittersweet (Ce1astrus orhiiulatus) are an present and'are in pl~ choking out native 
plaiits and ~s'. Any removal should be accomplished With IQiminumdisturbance to soil 
or clearing of other surroundirig vegetation. 

Area 2 - The area ofdis1lfrb~' aro'QIld the house shQuld" be confined only to the area 
otiside of the RestriQed Area. The newlycreatted 'lawn and irrigation system should be 
remove{{. These are,likely non .. Dative'grass~.~eeding this area wjth W81111 seaS()n 
grasses or other native plantS will return this area toi. more natural ecologi~ state: 
Wa~IIl' seaSon graSses grow welliri: the sandy floodplain soils and their long root,syste.ms 
stabilize the shoreside against flood erosjon. 

From'ail ecOle;,gi~ persPective, 'thelU'ea from the cedar,grovenoi1hwards along the shore 
~dl 00 feet laiidward of the rivershoi,J.ld not b8mowed~ The setbaCk line is partially· 
delineated using, the existing row Qfshorelinetrees. Tidal, freshWater shorelines are an 
extremely ~e habitat typ,~ ~d this one should, be left to .develop into a natunlI, 
vegetated state.. Although it has ,see~ on arid, offliuman .disttirb~ce 0\1« the p. few 
hundred' years. ·the potenti81 to restore nearly S()() feet of shoreline, that is outside .the 
direct view· shed from the house to apre-;E~pean condition p~~ntS a special 
opportunity for the Platners. Diligence would be needed to· inhibit the'seeding in of 
invasive plant $pecles: In, addition to habitat creatio~ keeping the shoreline well 
vegetated aiDiors,it from eroding tioodwaters. However,. if the Platners desire to continue 

") mowing the shoreline's warm season grasses, mowing shoUld be kept to a minimum ( . 

.::: .. . .. 
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') height of six inches to avoid killing them. Waiting to mow until August or later protects 
'. --'. ground nesting birds and increases seed production for wildlife consumption. 

) 

(j 

The newly created beach area should be replanted with warm ~eason grasses and. other 
native,. herbaceous perennial plants to help with habitat conservation and·to prot~ the 
shoreline from eroding floodwaters. In addition, plantings of native shrubs that can do 
well in these sandY,acidic soils includinghighbush blueberry (Vaecinium corymbosum), 
bayberry{Mjffi(;il pef@Jlvanica)andmaleberry ~yonia ligustrina) should be considered 
here and' along the entiie 100 foot setback area. This would require careful pIa.Iuiing in 
order to best mimic the' historic vegetative cover. . 

Area 3 - This planted lawn and irrigation system just north and east of the red cedar 
grove adjacent to the house and shoreline should be removed an4 replanted in 
conjunction with the lawn remediation in Ar~ 2. Except for legitimate agricultural 
activities, the only activity permitted here andoverthe balance ofthefloodplairi field 
should be aonct-a-y$ cutting, This would promote the reintroductiono!'a diverse, 
herbaceous meadow community creating· habitat for ground nesting birds and other 
animals while inhibiting regrowth of woody plants. Cutting should waituntll August or 
later to promote fledging of ground nesting ·birds. The later the cut the great~ the 
amount of seed production, a beneficial food source for many species. Cutting height 
should be a minimum of six inches high to promote surface habitat and to protect the root 
systems of senSitive species. 

From an ecological and wetlands manageqlent perspective the two identified federal 
wetland areas to the north and south of the driveway entrance should not be cutin order 
to promote the miturai functions and values of these unique systems. The underlying 
water table rises during periods of high seasonal groUIidwater. Also, storm water runoff 
and flooding events filling these two depressions. Although the vegetation seen here is 
different than the surroUIiditig field, identification was difficult due to the ~lose.cropping 
from recent mowing. If left to grow this unique wetland type would add to the' vegetative 
habitat and complexity of the floodplain. Ifhowever, theea$ement allows and the 
wetlands agency approves, ~ttipg should atminimum follow the above guidelines 
recommended for the balance of this area. . 

From a conservation perspective the choices made here for management of the 
Restriction should not be based on aeSthetics. Although the proposed management 
$Ugge,stions would in my estimation create a wonderful diversity of color and texture the 
driving conSideration is habitat health and diversity, 
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fax 
Subject: Lyme Land Trust 

PagesS 
Date: January 21~ 2008 

To: Man & 8evetfy Platner 

Phone Number. 52(>-2400 

Fax Number. 526-9680 • 

From: GeoIge Moore 

PhOne Number.: 43+3051 

Fax Number: 4U.3054 

After considerable debate by #he Board of Directors and further review by our. EXecuflve Committee; we have . . 
come up. with a response to your presentatIon to the lDnd Trust at the last Board Meeffng. 

We Ioote forWard to working this out. 

r
\ 

\ 
\ 
\ 
\ 
\ 

--
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Boan&.B&verlY Platner 
6.ftS~Jd~n·a.()ad 
LY~i CT063-11 

O.n::~en$.lfQUh~·Lym~ J,.~n~ 'ri'u~f, I Wi$~:t~:tfjSP.Oflcft9·yopr req~esffor;ap'proval~o . .di9 
test. holes-to' moh~6r fiydtolOSjicaJ conditiori~to.n tb~ ~ite; in :order to· ~id~Jou: ~io: th~. d.E$'9:n . 
bf an :extetl$iV~ pond.and marsh W$tland :$y.stam: prop.osed.to be cOtlsti:utted; .. a.n:~ RmiJed 
. ..~..... . :':'th" e ·Protect ...... p' ('dherki at 6fl Seide ~ d' PQ.I U~n 0... .. " -... . ~: ........ "",.' .... :'. , Jl f'~a_ • 

·Ni!·VQ.u. knQwr. any,·excaV~~i'l9f (el1)oVal, Of ~rth tn~rial is, hotpermitfect~1thej:)xi$ting 
CCi>ns~~' ~e$b'letiGn. N~v.~r .. the-less~thelaJid TIll$t is-Willinglo. permlttesfing: under 
the'folloWing: ¢Oridltions~ .. 

1. you bbtainJha apprp\lalO.r.-~, loland: W~ttand$' & ~r:v.ati.Qn.·cr~mm,i$~i(jt:ii 
2~ ,the eJ.{isting· OQn.~~n (\e,s.tiiolion i$'ametideg tp~-aI.fOw·th~:~es~no.. . 
3;. t.h~ teattOO is no,oi(:)~ i.ny.Slsfve·tf:larrne.~iY; :(lsdetennfrted;by.:tOe.LandTf.U$t. 
4~tha Land' rtUStfi~ an:·op'poriunit)J·to . ..reView and ap,prove.:tba,.t$st prctQoo.h 'an,:i' 
5~, YbU share with the -LandTtOst,. aU tastihg:r.esults and:·oo.p~·of:'afl e"9in~ng, 

reports based. on the:bting: resull$~· 

hlfairn~i mQ\iji~frbe.~Cnq .t~$.t~tn(}les~ y~~ Sh0t!(~,knqw tpat~e [amfTrust·wtU. only' b& 
wil!~n9: ~Q·d.jS¢U$$ al'peQ(tJn9the,'CQllselVatiOrt.ReStriotic>A:to allOw. the:prQPOSe<l pond"and' 
marsh wEitrat1(f.syStem ifthistesulfs;'ln abetter eP.Ojdgtcafo~me.1ilnd.we'·can·:rE;laolHm 
agreernemt. on g,ls.$'u$$·conc.Ef.mlhQ'-'ynur:eompJla~ witb::lfi.~. CoO$er:vatiQo :R~ttlOtJQn .. 

f beU.eV6'YQU h~·:~Jr.eaQY .re~i\(ed th~ Land Yrusf$lnferpretati'on':oflhe ·.Cort$.ervation 
Restrletion':aha- t wm: not t.epeatthat here~ NOIi Qd I' ~t~e, that It.$~r\l~s' E\nyipl,Jrgo.~e: . 
reVieWing past.ac.tloRs·.and $0 l'WUftry:~ fC)CU$:,Q.o wha.Ob~,~cl T~ p~n~$.s $h.o\ll.d 
o~u.r from ~hls ·point:on.lwant'tQ .Qlea.rly ·~t out.wllaf a~t(Qn~ :the laat;i Tru~]·eq.uires·for 
qpm'p!j~n~ With. the. :c.ori~srvatibn Restription. 
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Brian & Beverly Platner 
Page 2 
January 21 t 2008 

I. Eliminate any Doubts about the location of the Protected Property 

With . regard to the delineation Qf the boundaries of the ProteCted Property, the Land 
Trust believes that it is in our commor:l interest to clearly mark the boundarieS of tlJe 
Protected Property ioJhe field and to record them so that there is no uncertainty.in the 
future. W~ thanK you for forwarding the "ProgresS" 'pran pr:ovided by your surveyor. but 
let me note that it fails to consider four iron pipes previotisly· plaQed to delineate the 
boundaries of the Protected Property in or: about 1988. We requ~t that 

• our surveyors meet to reconcile these differences; 
• ·the boundaries· of the Protected Property be surveyed so that-they can be 

recovered .in·the future; and 
• the bOUndaries of the Protected Pro~rty be marlted in the field.to prevent 

inadvertent violation' of the Conservation. Restriction. This can be 
accomplished in a way that Will not be an eyesore to you. 

II. Conservation Restrictions for the Protected Property 

1. With regard to the wooded ar(:18S to the south of the area excluded from the 
Conservation Restriction: 

The land.Trust concursw'lth the opinion Qfthe Lyme Conservation' 
CommisSion that the a~a that, was distt,lrbEKimUSt be left to naturally 
regenerate to a wooded state. eccept for the removal of invasive vegetation, 
there must be no cutting or removal of·vegetation, no appfication'offertilizer 
c;>r herbicides, and no weeding or mulching. We are not sure if we have 
agreement on the extent of the ~a that was disturbed and should 'be 
allowed to' regenerate to a wooded state •. 

This same limitation applies to the entire w~~~datea south Of the area 
excluded froril the Conservation Restriction; In order to be sure th.t there is 
no future inadvertent viol.tion of. the Conserv,tion ReStriction. I would remind 
you ,that the ·land· Trusfs permission. is ·required to cut trees. shrubs and other 
vegel$tion in this.area. This dOes not mean that you must come to us every 
time you wish to work in the area. As a practical matter. if you $ubmit a 
management plan prepared by· a licensed forester or a forest ecologist, the 
land' Trust Will reView and approve or request modification of the activities set 
out .in the plan. As long as those activities are carried out under the 
supervision of a licensed forester or forest ecologist, the land Trust would not 
need. to monitor th$ site c;>ther than through its ordinary inspections. 

AS8 
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Brian & Beverly Platner 
Page 3 . 
January 21, 2008 

Finally. in order to ensure that there is no misunderstanding of our position, f 
need to say that regulatory approval of the Lyme Conservation Commission 
does not supersede the need to obtain the Land Trusfs approval ofthese 
activities. 

2. With regard 10 the area between your residence and the Connecticut River. 

-_ Given the disturbance created last summer. this area must not be used for 
access by construction equipment 

To the extent that the-irrigation system intrudes into the Protected Property, it 
must be removed. In order to encourage the restoration of more natural 
vegetation. the area within the Protected Property to the west of your 
residence must not be watered. 

The height and frequency of mowing in this area should be limited in order to 
encourage the restoration of natural vegetation. 

3. With regard to the grassed area along the COnnecticut River to the north of 
the cedar grove1, which includes the best examples of native wann season 
grass habitat on the Protected Property: 

In accordance with the recommendations of Anthony Irving. we request that 
this area not be mowed between April 1st and Augusf1st and.thatany mOwing 
not be less than 6 inches in height in order to encourage the restoration of 
natural vegetation. 

4. With regard to the grassed area, north of the area excluded from the Protect~d 
Property and cedar grove, where the natural vegetation was destroyed and replaced 
with lawn grasses: 

To the extent that the irrigation system intrudes into the Protected Property, it 
must be removed. rn order to encourage the restoration of natural vegetation, 
this area must not be watered •. 

In accordance with the recommendations of Anthony Irving. we request that 
this area not be mowed between April 1st and August 1st and that any mowing 
not be Jess than 6 inches in height in order to encourage the restoration of 
natural vegetation. 

1 The cedar grove is situated both in the excluded area and within the Protected Property. 
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Brian & Beverly Platner 
Page 4 
January 21, 2008 

5. Wdh regard to the remainder of the Protected Property that is maintained as open 
field: 

h1 accordance with the recommendations of Anthony Irving, we request-that 
this area not be mowed betWeen April 1st and August 1st and that any mowing
not be less than 6 inches- in height in order-to encourage the restoration of -
natural vegetation. 

Finally. there is another point which we should clarify; that concerns our right to inspect 
the PrQt~~ Property. Lest there be future unoertairity; we are obliged to give you 
reasonable notice of an inspection of the Protected- Property, and we-assu~ you that you 
are very welcome to be present on such inspections. However, we -carinot be denied 
access to a Protected Area and-there is no requirement that you be present 

The Land Trust is ob~igated to the residents of Lyme to assure full compliance with all of 
its easements and is prepared to take whatever steps are necessary to accompli$h-that. 
including legal action if necessary. -

We-have no wish to disturb your enjoyment of yOUr property. but we mustfulfill our 
stewardship obligations. We hold about sixtY Conservation Restrictions in Lyme and We 
fulfill our obligations. invariably With the willingco-operation of landownerS . 

. Clearly this response-has been reviewed byAttomey Gahagan as will any suggested 
. amendments to the C<>nservation Restriction itself; however. if you would prefer to 
address these requests directly with the Land Trust without lawyers, we are prepared to 
~~ -

We since~y hope that you will me$t with us to develop a plan for executing the 
compliance requirements outlined-above. -

AgO 
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January 24. 2008 

George Moore-
Lyme Land Conservation Trust 
POBox 1002 
Lyme, Ct 06371 

Dear George,. 

BeveFly & Brian Platner 
66 Selden Road 

Lyme, CT 06371 
(860) 526-24.0'0 

We are receipt ofyonr letter dated. JanUBIy 20. and while we are. encouraged that the Land Trust 
appearS to recognize the significant ecological value of OUI' tomb/pond plans.. and the master 
plan in ~ we are disappointed to again be part of a continuing colloquy abont the tenns of 
~ComenffltionB~~ 

At this juncture~ we need to understand the basis for your interpretations of the document and 
your "~es. ~ Please do not infonn us of your "desires or opinions~t forthe use of the 
property. rather please cite the docnm.ent section. We are v.ery confused by statements that begin 
with "We request that. •.. "' This clearly indicates your desires for us to pe.r.funn a specific 1asIc 
not supported. by the legal documents. We state this request because for going on. 7 months we 
have received too many documents: that begin with these types of preferences and they ate over 
burdening us with rhetoric andreqnire us to waste time and resources reviewing and responding. 
& yon know, we have madethis'reqnest before. 

Please be very specific about your interpretations and the support of those interpretations in the 
easement document. Based on your fo:a.ila1.ad.dress oftbe i~ we will hopefully be able. to 
bring these extraneous matters to. rest, properly assess 1his negotiatiO~ and begin to assess the. 
mostapproprlate amendments to the document which will benefit ~ation and e001ogy~ 

We assume you can provide this document in a timely matter, hopefully within. a week. Ifynu 
have a problem with tbis time ftamej please letus know~ 

Sincerely. 

Brian. & Bevedy Platner 

T:\WJNWORD\Bever1y\LLCT1-.23-08aew.doc 
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January 29, 2008 

Brian & Beverly Platner 

66 Selden Rd 

Lyme, CT06371 

Dear Brian & Beverly, 

Thank you for your January 241h response to mv January 21::1 Jetter. 

The land Trust, when communicating through our attorney Fritz Gahagan, or direc;tly through me or the 
handful of people working on this issue, has been very consistent with our message. 

Attached are a memo Fritl Gahagan prepared for me in September 2007 which I sent to you at the time, 
and a copy of Atty. Gahagan's October 3, 2007 letter to your attorney, Santa Mendoza. In answer to 
your request in paragraph 3, I respectfully ask you to please re-read this memo and the October 3,d 

letter, especially as they relate to the mowing issue. A formal legal analysis on a point by point basis 
would seem premature at this time unless you are indicating that you do not intend to change your 
practices, in which case written communications should be between our attorneys and not between us. 

After our on-site inspection of the disturbances th~t had occurred, we had our expert Anthony Irving of 
EECOS visit and write a report on remedial steps to be taken. We sent this to your attorney. I assume 
she shared it with you. Attached is a copy. It is the basis for our requested remedial actions. 

My January 21::1 letter was carefullv worded to once again state our position in the most direct, yet 
respectful, way possible. We tried to discuss this subject with you on·December 26th at a meeting at 
your house, but we were unsuccessfulln having a meaningful disc:ussion. 

I have reread my January 21st letter. The only places I used language that conveyed "should" and uwe 

request" is when we address mowing. We acknowledge the Consenration Restriction's wording 
regarding the extent of permitted mowing can be seen as ambiguous. However, we do not believe the 
Conservation Restriction permitS mowing for cosmetic reasons; rather it allows moWing for agricultural 
purposes and mowing that ~rovides for a continuance of the meadow in a natural condition. I used 
"should" and. Ureques1;'l ~Q acknowledge that: 

............ PLAIN11FP$ 
{ •.....•..... '. EX ... JS.I'I" ...• 

r; .•.•....•.. · •.•. · •....•.••. · ••. : ..•..•. t1. i .... · .... ...,'.· ...•.•. · .................. i 

·······'::··········~·····.I······· .. NO •......... '.' •. 
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CIt there are different ways to accomplish this; and 

" there are desired ecological outcomes that are not required under the Conservation Restriction; 

• we would like to establish an open dialogue on the mowing Issue and your desires for use of the 
meadow. 

So, in response to your request let me be more specific If you are going to mow the meadow within the 
restricted area, the timing and height of your mowing should be restricted to provide for the 
continuance of a natural condition. This requires limitation of the number of times the meadow is 
mowed and the height at which it is mowed (minimum of 6 inches in height). We would prefer that 
mowlngbe rll11ited to earfj spring and fate autumn. We adcnoWledp a bonafide agricultural use is 

permissible as is allowing the area to revert to another natural condition such as woodland or an earlv 
sua::ession state, but mowing as you appear to have done is not. 

The majority of the Board would prefer the "protected Are8!f' north ofyotir residence continue as an 
open meadow. We are still prepared to consider the conversion to CII pond and marsh wetland system as 
long as that results In a better ecologicaloutc.ome and we resolve outstanding issuu,as outlined in my 
tetter of January 21st. 

In summary: our interpretation of the Conservatlo~ R~nis review" in the attached 
memorandum and letter. The ecological basiS for our requests for remedfalactlons is explained In the 
EECOS report. The process to be followed to get the approval of the Land Trust to dfgtest holes and to 

seek approval for the pond and marsh wetland system is outlined in my January 21st letter. 

Sincerelv 

George Moore, President 

Lyme Land Conservation Trust 

- . ... . . 

. -
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George Moore 

BEVERLY & BRIAN PLATNER . .. ' - . 

66 SELDEN ROAD 
LYME CTOo37I .' , .... 

Lyme Lari:d ConserVation Trust., Inc. 
P:O .. Box 1002' . 
Lyme,CT 06371 

Dear George: 

,~. PlAINTIFF'S 
!EXfllf!lTNO. ,,', 3~ 
... FOR,'D§NTIACATION . " -

r:?~.2..iJ·1 <{ " ~ 
OA'IE: RPm: !1..7 

'We are in receipt ·ofyour e-mail.dated January29~ 2008and thatcorrespoIldencehas 
beenso~ewhat if' notpn,tirely helpful. We are.helped by your clarification tha.t there are 
desired ecological olltcomes that arellotrequired Under the. Declaration. As you know it 
has alwaysoeen oudntentionto clarify andsimpIify the Land Trust's comD1'unications~ 
including and especially tbecotnmumcations that'bave been cIll-ectedtoand from 
Attorney .Gah.aganand incij.rectly tous~ Insimplt;: term~:weareo',VIlersofprivate 
property and ate simpiy frying to understand the LandTrust'senforcement directives to 
us,as h()lqerso1:c~resm:C1ionsUnderthe Declaration .. These directives need to be 
separated from discussions of "desh-edecological outcomes" and other eIlhanc:ements the 
Land TruSt maybe seekiri.g. Otherwise, we. can becomeveryfrustrated~ c(jn.fiI$edand. 
over-burdened. 

At your sUggestion we have yet again reviewed all of these many correspon,jences 
anc4peti.ding any further clarifications fromth~·LanclTrust; we understand th~following. 
and please correCt us ifwear~~ading som,ethfugin. error. . 

1. Mowing~sesis notde$troyinggrasses andistb~reforeD,ot reStricted tii1der 
Section 104. 

2. Watering grasses is ootdestroyin.ggrassesand isth~refore notr~cted under 
S~tion 1.4. . 

3. Creatlngandmaintaining view~:and sight1inas from the residence byseiectiye 
cutting~ prutii.ng andtrim:ming ofvegetatioll is generally pefmittedpursuant to 
Section. 2.1 notwith$tandinganyr.esttictioll$ setolltinSectioui,specwca1ly any 
demmentto habitat preservation mentioned at Section .1.5. 

4.. ~lanting tree$~slnubsand<mowinggras~esare gene~ypertnitted pursuant to 
Section2.2 notwithstanding anYrespictionsset outlnSectio~l$specificaI1y any 
deftitnenttohabitatpreservatioh mentioned at Section 1.S. . 

S. Setting ouLa tilIletable for mowing of~ses or setting the h¢jg1rt Qf the gta$Ses~ 
otchoosmgthe speCies of .grasses isa desired ecological outcome nota directive .. 
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6. Notwithstanding Attomey Gabagan~s comments in the 91241 07 memo, the Land 
Trust is willing to consider modification and/or amendment pursuant to Section 
4.1 to the Declaration, in order to achieve various desired ecological outcomes to 
which both parties may, at some point in the future, agree. 

7. The Selden Cove bank: below Selden Road and to the east of the driveway was 
cleared ~ inadvertent violation of Section 1.4, but has been restored to a natural 
ground cover with native shrubs under the direction of an arborist and with the 
approval of the Inland Wetlands Commission. 

We understand from our attomey that Connecticut statute 47-42a and similar laws 
in other states were enacted to help charitable groups like the Land Trust enforce 
conservation easements, where esoteric common law in the past may have 
required such groups to own land benefited by an. easement before the group 
could legally enforce it While the statute helps 1he group retain its status as 
enforcers, also adds the Attorney General as a possible enforcer, the law does not 
expand the legal meaning of the terms of docwnents. Attomey Gahagan, in lrls 
91241 07 memo refers to coll'8SpOndence "in the Land Trost files" which infonn 
him as to interpretation. We are not, nor was any potential purchaser of the 
property, privy to that correspondence, since it is not part of the public record. . 

However, we do have public correspondence dated July 31, 1995 from Attomey 
Gahagan to the Lyme Conservation Commission which unambiguously states that 
the owners of 66 Selden Road may " continue to exercise their lawful right to 
decide whether the meadow should be allowed to return to a wild state, or remain 
integrated into their residential site. Mowing the meadow periodically merely 
maintains it in the open state that it bas remained for living memory." We 
therefore feel that our property is in compliance with Section 3.3 of the document 

In conclusion, we are in full agreement with your statement that there are many 
ways to achieve desired ecological outcomes, and our paid experts stand ready to 
address and improve the ecology of the property, hopefully with the Land Trust's 
advice and cooperation. The property will soon be subject to the spring floods 
and pollution that is wrought in 1I1e coming season. We would like to concentrate 
our energies to protecting om residence and protecting and improving the habitat 
for indigenous plants and wildlife, vegetation that will buffer and mitigate flood 
damage and pollution, andprotect natural organisms. 

ThaIJk you for yom consideration of these matters. 

s~ Bevedymmi~ 

LLCT2-1-08 
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LYME. LAND CONSERVATION' :TRU~ST, INC. 
:P.o. go.x ~o.o2~.Lymet Q:lQrt~cUt 06371 

Beverly & 'Brian Platner 

66Se"iclenRoad 

With regard to your letter of )ahu!JW 3J.\lt., let m.e comment-on' a few.ofYQu.r.poin~.: 

1. Mow.ing as part of an agricultural Use is'permitted. Other moWing is hotprohibitedper'Se; 
however;.:whenmo~ng:c.auses· a chan~e:in the natural Q)nditionit';s·.d,estroyinS: grasses. 
Frequent and ,clo$e moWing ",~rl r~t,dtln the: destruct'onofthenatut~i. $@~:pnd replac~roent 
'by another type~ Therefore, OJ.lF Pps/tioil·js· ~rl;ain frequencies·.and heights of rripwing:are 
resUi!=t~d \Vithin the reStricted ,area. MoWing!o>f a frequency or height that 'causes a charigeiri 
the naturei! Condition isa Violation. 

2. Similarly, watering grassesd~rQY.S grasses that exist Without watering;::i,e. tile :natural 

condition Prld is a r~strii;ted a,c;tjvJty. ;t:ontinulng, to dowith,n the restri,~ ~rea is a violation .. 
3;With.,r~gan:t tq t(e~tjngjiod. {ilai~irdng sight lineS from the residen<:e.- we Qe!l$tfi! that thIs 

a~Mty has·~jreadY 6ct~rre.d amtadditional (;I~arllig ofth~ area to fhewest ofYQur .resigence· 
Woi,dei. pe'i.\ Violation, Anycutting;Qftrees in areas that were wooded :atthe time the 

Conservation Restriction was'created~houtthe land Trust'~ consenf:as, prpvi(Jed in §1~7 
would b;eaVlolation. 

4. I oiilve COhlrr.ientel;{ (>n, rnQwing'g!'aS$e5 .in pO~nt'i a~ove. AS~ion$.as yourplantirigs i2.re 
agri~OltUralin nat~re and or create or maintait'l'a naturatcoJiclItton, thatls 3¢!ptable; An 

:exarriple,ofwh;itt is not acceptable isw.het¢yt)u 4.e.stroyedthe ~s.tj.n. ~ses<;lJld seeclec,i laWn' 
~es. Please note that §2~2.doesnotlndlldea ri~ht to·planf~tass. If you arenot.s,om$to. 
limit your moWing to allow a natural:resforation"oftbose areas~,we wi~lreqtiire/restorattol1 by 
rep"anting·those,areaswitlroa~raflY occurringspecles·ofgr.a~~ .. If you 'are n~ pian~ing on 
nmitfng mowing 011 ~e remaind~r of thetneadpw a,nctalpng t/:l~ River, we Will :~a\1e,tQ.waitand 
see whether your ~ctMty de:stroysj",S we.:belieVe ftwlli, the natu/Ciltv ~isting,g$esth~t occur 
in '.those arep's~ 
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5. , believe you are missing the point entirely. While creating a bird"nesting habitat is desirable, 
destroying natural grasses through over cutting and irrigation is a violation • 

6. f believe the best way to respond to this is to quote from my January 21,2008 fetter: 

A'As you know, any excavation or removal of earth material is not permitted by !he existing Conservation 
Restriction. Never-the-less, the Land Trust is willing to permit testing under the foDowing cond"ttions: 

1. you obtain the approval of the Inland Wetlands & Conservation Commission, 
2. the existing Conservation Restriction is amended to allow the test holes, 
3. the testing is no more Invasive than necessary, as determined by the Land Trust, 
4. the Land Trust has an opportunity to review and approve the test protoco~ and 
S. you share with· the Land Trust" all testing results and copies of all engineering reports based on 

thetestingrew~. . 

In fairness, moving beyond the test holes, you should know that the Land Trust wiD only be willing to 

discuss amending the Conservation Restriction to allaw tbeproposed pond and marsh wetland system if 
this results in a better ecological outcome and we can, reach an agreement on gJJ. issues concerning your 
compliance with the Conservation Restriction. 

7. Your comments are noted. We have not determined the extent of the clearing that took place 
nor confirmed if the restoration was sufficient. We need to loolc at that during our spring 
inspection. 

The Land Trust was generaUy satisfied with the ecological status of the meadow under the prior owners. 
We are not advocating the pon~ and marsh wetland system concept you presented to the Board last 
month to gain a. different condition. It is something you want on your property and, since we hold a 
Conservation Restriction, we win consider it if and only if it resufts in an improved ecological outcome. 

Before giving approval for any changes to the Conservation Restriction we require that we resolve our 
differences on all outstanding issues, including those referencecfin my January 21st fetter that you did 
not comment on in your letter of the 31st• One of those is surveying the restricted area and permanently 
marking it. You do not refer to that In your letter. can we start there? 

In dosing, let me say going baclc and forth on these iSsues is not proving to be productive. What is 
needed is for us to sit down and discuss all the issues within the context of resolving our problems. We 
need to find solutions rather than engage in a never ending debate. 

I suggest we organize a meeting one morning at Town Hall with our attorneys present. 

Sincerely 

George M~ore, President 

(j Lyme land Conservation Trust 
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~evcrIy&,BnanPiDtrtir 
66 S:eiJen RhaJ' 
tyme,cr(J~11 

(S60} 526.';#Of! (dli ('ZOJ)98o:,.O(}U 

Paul Armond 
Chai!m~u;LymeCQnsen.'a~qp Commission 
480 ~bi,irgRdad 
l~Ymei GT'06371 

Ref: Restoration \\;ithiri aRe~lated;Area; Tax Map 7i Lot 16 
.' _. '. _, _. n _ ,". •• ., _ • , , •• ' ',_.",", _', ~":''"=' ~ _. . , 

Dear Mt: Armond, 

~fay 10,,2.0.08 
" /" ~ .- .. ;; ",,': ,.'" . . 

'-, .-,-".,..'''',~, --, --, -, -.-, --,-. : ---:""-... "'.:::--.... 

Under the Oy~~ighf Ofth~ epforcementofficerandiheguidaocq of rochardS~sk~ we have bee;n 
removing exotic invasive species ill OllT apprPxiiriat~ly5'.~.aqe w()oded, area; fleasesee theattacjIed 
progress l'ellortdated ¥ay9, 290&., from Mr;. Snarski· written to, .B·erilieGigHotti., ZED. 

1 would like ,to add mefolio\VingaoIWIJ,ents; T!)iBarear.n~ bad little to noattermon from preVIous 
OWllcrs, arid in mciwlIS used as ai~duh'ipn site. Vie rembved3i cartires thatweJV npparentlydumped 
intQthis,are~along:wfthal;}t.{ff:other ·'trash'ii. Someoft\leseti1-esa~tua:Uy bad:iil£latitp!~ in;ners and, 
thtlS' ate over io ycnrsold; TheIQc .. \.tioDofihe$~ tireswa$b~oli<i anyhigb WA'\eI' matk that tliIs, 
?ropertynilS!3"xpurii.:nced~rice 198,i1 .. We ii~o noli ectedyears ·of fullenucadbri;lnohc;;amilimtngeci 
t~etn Wo manyw,~dpiIesthroughOut the ares.. As \.Y(rspeaki:hel.md~rllrushi~~lire.ri~y flpiJ.!ishiiig 
and cOlliing:inmst. FollOwingMr.S:narkl'sjll~t.ruclio!ls.; W(: arc¢antjqlJ,iiigt11\}"b~t!e~. The vines that 
have'Pecn. rmnpaoHhtol:tghoJ.ittf\e ~s is maybe the most challenging, .Manylia:ve~ecnf~oved; 1M 
ina:D$ttayeb~n cut aPdneed to die andherem.ov¢dJa.ter, ' , 

IHsapPliTentious that we v.411 be sO.fl:lewhat SUcCessftilthis year, howe~r a.longtermeifof\.wJII be 
ne.e,dcd t() maint,ain tne forested area; lIook: fu your~dance(ml1owwe PrOc~ anDoaliY\i\.fthout 
causing arty vitilation5with the JWG.,lS it a ~imple matj;er o(r¢peanng Vihat; we did this year? bf 
course o'Us;rJli:l$will be~l1luclismanerscale since Wi! havemadetnucbprogres~ tnisyear.. 

On' a: second matter. we have ..filed an application to Perforn)wPrkatour bul~ea.ct U'nfo:rtunatel.}',we 
wI1lbe 9utqf1P:wnduri!lg the ~;iy 21 stroeeting. We discussed't1iis With l'Y1r.,t-ii~liotti .aJlcl prqVided'li 
letter 'to fllin(attl;iched) aslcing that Gary: TerWilIiger represerit us" Gary is. oUr ~ll time..I!i'?pcq,¥ <we 
Taketiuid 'Will be. oVerliecing this project,J: irust thIs v..ifl.not;. ~e ~ i:;ll~ f6rthe lWC.lfiit is; ?1~ 1et 
llle,know," . 

It}'ou. need',wcontact,us pleaSecalloiii:~II.liUniber'l'.b.Q'\!e;ot i::tllai.li?~'C~:l~S~1i5;t;;;"Y~iith:c~lnh 
JhankYQtt ' 

Siilcerel Y. 
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NEW ENGLAND 
ENVIRONMENTAL 

SERVICES 

Mr. Bernie Gigliotti 
Zoning Enforcement Officer 
Town of Lyme 
480 Hamburg Road 
Lyme, CT 06371 

Dear Mr. Gigliotti: 

BLACKLEDGE 
RIVER 

NURSERY 

RE: Platners Land 
Seldon Cove Road 
Lyme, Connecticut 

May 9, 2008 

This letter is to serve as a status report concerning the removal of exotic invasive plants at the 
Platners Land. The exotic invasive plant eradication is being conducted on the forested area south of 
the house. I inspected the progress of the exotic plant eradiation several times during the winter and 
spring. On May 7, 2008 I inventoried the plant species in the forested area and the following is a list 
of the plant species present. This is not a complete list of all the plant species present, because some 
of the herbaceous plants could not be identified this time of year. 

Trees 
Silver Maple 
Sycamore 
Eastern Red Cedar 
Red Maple 
Black Cherry 
Flowering Dogwood 
Eastern White Pine 
Gray Birch 
Black Birch 
White Birch 
Black Willow 
Red Oak 

Shrubs 
Spicebush 
Elderberry 
False Indigo 
Smooth Sumac 
Speckled Alder 
Highland Blueberry 

* Multiflora Rose 
* Japanese Barberry 
* MOITowii Honeysuckle 

Vines 
* Asiatic Bittersweet ., Ill'" 'LAIN. TlF.F·S 

t" ." EXHIBIT 

N~~ 
EXHIBIT 

155 JERRY DANIELS ROAD, MARLBOROUGH, CT06447 (860)295-1022 I 35' 
A101 ~1; .• ;tJ I,,,! ","- . \i)no J:'.\ 



Mr. Bernie Gigliotti 
Zoning Enforcement Officer 
Town of Lyme 
RE: Platner Land 

Seldon Cove Road 
Lyme, Connecticut 

May 9, 2008 
Page 2 

Cinnamon Fern 
New York: Fern 
Sensitive Fern 
Christmas Fern 
Jack-in-the-Pulpit 
Skunk Cabbage 
Violet 
BedStraw 

* Phragmites 
Geum 
Field Horsetail 
Wild Rice 
MayFlower 
Poison Ivy 

Herbaceous Plant Species 

* denotes exotic invasive plant specie 

GoldenRod 
jewelweed 
Tussock Sedge 
Bottle Sedge 
Lakebank Sedge 
Blackberry 
Yellow Iris 
Blue Flag Iris 
Wood Reed Grass 
Broad-leaved Cattail 
River Bulrush 
Whitewood Aster 
Blackberry 

The forested area encompasses both modemtely well-drained floodplain and :fresh water tidal 
wetland. The plant specie diversity is high. The replatited wetland area which was cleared was 
inspected. The Arrowwood, Red-Osier Dogwood and Wmterberry shrubs which were planted 
survived. Sensitive F~ Goldenrod, Cinnamon Fern and Yellow Iris are growing in the restored 
wetland. In approximately two months. the restored wetland should be revegeta.ted. No remedial 
measures are needed. 

The eradiation of exotic invasive plant removal has primarily been focused on the cutting of the large 
stands of Japanese Barberry and Multiflora Rose. The large plants have been cut and placed in brush 
piles around the forested area. Dead branches and logs have also been placed in the brush piles. The 
majority of the Asiatic Bittersweet vines which were growing high into the trees have been cut. 
Many of the cut vines were pulled out of the trees. No trees or saplings were cut during the plant 
eradication. Small Japanese Barbeny and Multiflora Rose plants are presently being sprayed with an 
herbicide. The majority of the plants are less than 12 inches in height thus the potential of the 
herbicide killing the native plant is minimal. 
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Mr. Bernie Gigliotti 
Zoning Enforcement Officer 
Town of-Lyme 
RE: Platner Land 

Seldon Cove Road 
Lyme, Connecticut 

May9t 2008 
Page 3 

The following eradication measures need to be continued over the next two months: 

1. Pull the Asiatic Bittersweet vines which are growing on the ground. 

2. Spray the small Multiflora Rose, Morrowii Honeysuckle and Japanese Barberry plants when 
they resprout 

3. Spray the small patch ofPluagmites in the tidal wetland in June when the plants mature. 

Please do not hesitate to contact me if you have any questions. 

RRS:srh 

Sincerely yours, 

R.. Richard Snarski 
Certified Professional Soil Scientist #1975 
Professional Wetlands Scientist 
Certified Sediment & Erosion Control Specialist #200 

A103 



NovaJc Brothers Landscaping 

'D.O.Box217 
Hadlyme. CL 06439 

Bill To 

Briall &Beverly Platner· 
66 Selden Road 
LYIlle, Ct. 06371 

Item Description 

B!1l$ poggedfield 
Edg~ weeded. pruned and mulcbed. 
Prc~iumHemlC)ck (p~ yard) 
Truclc J1~ for reqiqvl;ir Qfbhish 

Serviced 

6/iJ1007 
6/412007 

Tractor 
Labor 
Hemlock 
Truck 
\.JawIng 
:ractor 

La~'ll mowing and trimming under cedars. 6/512007 
W12007 
6/8iio07 
6/8/'4007 
6:11112007 

·Tractor 
Labor 
Labor 
Tractor 

·Pre-emergence 
Labor . 

Grass Seed 
Penn 
Labor 
Mis~llaneous 
Labor 
Miscellaneous 
Tractor 
Labor 

Bi:usIJ hogged field. . 
BIllSh hogged 
Wee.dwtllicl;:ed 
Cut Cedar tri:¢s and.dtig up sfumps 
Tractor Fee 
Pre-emergence \villi fertilizer 
Repa,ired pipe, reinovedsturilPs. fixed Jawpand 
spread seed 

6/S12007 

Park&Aililetic (per pound) 
Prerriiu~.J>enn Mulch (per.bilg) 
Sprayedround~up 

Round-Up (pergiillon)· 
612'lJ2007 

Sprayed wund-Up IIJ1d pruned grapevines 
Round~up (per gallon) 

6:12512007 

612812JJ07 Mowed fields 
Weed~'backed fields. 

~PLA ..... r.NTr .. FF'S. 11'-/ ....... . 
I? EX!IJBTrNO. .. I 
~FORiDErmFl-~CA==n:::-:ON""-:"";-

;.'.;)O~ 1'1 .. ······ .... DAn:: . RP'rR:)5 

860-4~4;'S244 

Page 1 

Al04 

Qty 

6.5 
59.15 

12 

·3,25 
3.25 

.6 
6:5. 

7 

25 
1 
3 
5. 

3:5 
(j 
8 
3. 

Subtotal 

Total 

Invoice 
Date Jnvoice# 

7/2jio07 .1.687 

Rate 

75.00 
45.00 
4S~OO 
SO.OO 

256.00 
75.00 
75;00 
45.00 . 
45~OO 
65,00 

175.00 . 
45.00 

2.64 
2o.~5 
45~O(j . 
2Q.OO. 
45.00 
20.00 
7$;00 . 
45.00 

Terms 

Amount 

48750r 
2,688.7ST 

540;QOT 
50.00T 

250.00T 
75.00T 

243.7ST 
146,25T 
270.00T 
422S0T· 
l7S.00T 
3J5.00T 

66:QOT 
20.95T 
135~OOt 
.100J)OT 
15I:5QT 
180:001' 
6oo:00T 
13.5.ooT 

Payments/Credits 

·Balal1ceDue 

OOel 



l ~C"'I~ .. ,. 

" Novak Brothers Landscaping 

'P.O.Box 217 
Hadlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Ilem 

Mowing Lawn mowing 
Mowing Lawn mowing 

Description 

Mowing Lawn mowing (field) 
.towing Lawn mowing 

,.dowing Lawn mowing 
Mowing Lawn mowing 

Phone # 

860-434-5244 

Serviced 

5115/2007 
618/2007 
619fl007 
611512007 
6/2212007 
612912007 

Page 2 

A105 

Invoice 
Dale rnvoice# 

71212007 1687 

Terms 

Qly Rate Amount 

150.00 ISO.OOT 
150.00 150.00T 
500.00 SOO.OOT 
150.00 ISO.COT 
150.00 150.0OT 
120.00 120.00T 

Subtotal $8,278.20 

Sales Tax (6.0%) $496.69 

Total $8,774.89 

Payments/Credits $-.8,774.89 

BaRanceDue $0.00 

002 



Novak'Brothers Landscaping 

P.O.Box217 
. "U11yme, Ct. 06439 

BiOTo 

Brian & Beverly Platner 
. 66 Selden Road 

Lyme. Ct. 06371 

Item Description 

Labor Weeded and sprayed round-up 
Miscellaneous Round-up (per gallon) 
'Ii'uck Truck Fee for removal of brush 
Labor Cleaned beacb and cleaned under cedars· 
"'ruck Truck Fee for removal of brush 

.!bor Installed mulch 
Hemlock Premium Hemlock (per yard) 
Tractor Brush hogged field 
Labor Weed whacked 
Labor Weeded beach and spread sand, trimmed 

grapeVine.. backfilled bluestone walkway and 
trimmed dead wood 

Tractor Tractor Fee 
Sand Sand per ton 
Topsoil Premium Topsoil (per yard) 
GrassSced Park & Athletic (per pound) 
Penn Premium Penn Mulcb (per bag) 
Truck Truck Fee for removal of brush and weeds 
Tractor Mowedtields 
Labor Weed whacked 
Labor Weeded and pruned wisteria and hydrangea 

Phone # 

860-434·5244 

Serviced 

712712007 

712812007 

713012007 

81112007 

81312007 

812412007 

Page 1 

A106 

Invoice 
Date Invoice # 

91712007 1803 

Terms 

Net 30 

Qty Rate Amount 

27 45.00 l,21S.00T 
6 20.00 120.00T 
) 100.00 lOO.OOT 

14 4S.00 630.00T 
1 100.00 lOO.OOT 

22.5 45.00 1,0 I 2.S0T 
15 45.00 615.00T 

7.5 75.00 562.S0T 
4 45.00 ISO.OOT 

17.75 17.7ST 

4 75.00 300.DOT 
22.S 26.00 S8S.ooT 

.3 35.00 IOS.OOT 
20 2.64 S2.80T 

1 20.95 20.9ST 
100.00 lOO.OOT 

7.5 75.00 562.S0T 
S.7S 45.00 258.1ST 
6.75 45.00 303.7ST 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

DOS 



· .. : ., 
Novak Brothers Landscaping 

P.O.Box 217 
.... adlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Labor Edged and mulched around tI'ees and started 
digging for electric near entrance 

BobcatA300 Bobcat Fee 
Truck Tl'UCk Fee for removal of edging debris 
~emlock Premium Hemlock (per yard) 

mar Found electrical at pillars plus mise. work 
Labor Set up job. patched sod. and removed Wood pile 

and pallets 
Gress Seed Fifty-Fifty (per pound) 
Penn Premium Penn Mulch (per bag) 
tabor Uiiloaded trees 
Tractor Tractor Fee 
Labor Plantt:d arborvitae and spread soil 
Tractor Tractor Fee 
BobcatA300 Bobcat Pee 
Excavator 35 ( ••• Excavator Pee 
Arborvitae Arborvitae 
Rental Fee Sod Cutter· 
Labor Slice seeded 
Grass Seed Park & Athletic (per pound) 
Starter Fertilizer Starter 1s.;.24-10 (per bag) 

Phone # 

860-434-5244 

Serviced 

9/412001 

9/5/2007 
9/1012007 

911112007 

9/1212007 

9/1312007 

Page 1 

Al07 

Invoice 
Date Invoice # 

10/512007 1862 

Terms 

Net 30 

Qty Rate Amount 

22 45.00 990.00T 

2 75.00 ISO.OOT 
1 150.00 ISO.OOT 
4 45.00 180.00T 
S. 45.00 360.00T 

43 45.00 1.935.00T 

100 2.93 293.00T 
2 20.95 41.9OT 
2 45.00 90.GOT 
1 75.00 75.00T 

18 45.()O 8 to. OOT 
8.S 75.00 637.50T 

7 75.00 S2S.00T 
8.5 85.00 722.5OT 
18 550.00 9,WO.GOT 

0.00 O.OOT 
9.S 55.00 S22.5OT 
250 2.64 660.0OT 
1.5 24.99 37.49T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

.. ; 



_ i?; • 

Novak Brothers Landscaping 

P.O.Box217 
·"adlyme. Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, C1. 06371 

ftem Description 

Labor Spread soil and cleaned under cedars 
BobcatA300 Bobcat Fee 
Tractor Tractor Fee 
Excavator 35 ( ... Excavator Fee 
"l"ruck Truck Fee 

lOOr Mulched by hand and spread soil 
demlock Premium Hemlock (per yard) 
BobcatA3oo Bobcat Fee 
Tractor Tractor Fee 
Labor Installed mulch with blower 
Hemlock Premium Hemlock (per yard) 
Tractor Mowed 
Labor Spread topsoil and finished raking for hydroseed 
Tractor Tractor Fee 
BobcatA300 Bobcat Fee 
Labor Cleared hillside and prepped soil and seeded 
Hyroseed Hydroseed (per tank) 
Grass Seed Park & Athletic (per pound) 
Grass Seed Fifty-Fifty (per pound) 
Grass Seed Shade (per pound) 
Miscellaneous Misc. product 

Phone # 

860·434-5244 

SelViced 

911412007 

9/1912007 

912012007 

Page 2 

A108 

Invoice 
Date Invoice # 

10/5/2007 1862 

Terms 

Net 30 

Qty Rate Amount 

20.25 45.00 911.25T 
7.25 75.00 543.75T 
7.25 75.00 543.75T 
6.5 85.00 5S2.5OT 

3 55.00 165.ooT 
28.5 45.00 1.282.S0T 

5 45.00 225.00T 
6 75.00 450.00T 
6 75.00 450.00T 

15 40.00 600.00T 
IS 45.00 675.00T 

85 75.00 637.50T 
8 45.00 360.00T 
8 75.00 600.00T 
8 75.00 600.00T 

36 45.00 1,620.00T 
5 800.00 4,OOO.OOT 

500 2.64 1,320.00T 
50 2.93 146.50T 
20 3.38 67.60T 

100.00 IOO.OOT 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

- 0- O'C: l.J 



~, 

No~ak Brothers Landscaping 

P.O.Box 217 
~'idlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. Q6371 

Item Description 

Perennials Mums 
Labor Slice seeded 
OrassSeed Park & Athletic (per pound) 
Labor Weeded beach, hillside and around bouse. planted 

mums and mulched. 
.:>bcai A30a Bobcat Fee 

Hemlock Premium Hemlock (per yard) 
Truck Truck Fee for removal ofbrusb (per load) 
Hyroseed Hydroseed (per tank) 
Grass Seed Fifty·Pifty (per pound) 
Grass Seed Parle & Athletic (per pound) 
Labor Removed trees 
Tractor Tractor Fee 
Truck Truck Fee for removal ofbrusb (per load) 
Labor Cleared brush near water to path, removed stumps 

near bouse, removed soil with sticks and toots 
and graded area for topsoil 

Excavator 35 ( .•. Excavator Fee 
Tractor Tractor Fee 
Truck Truck Pee for removal of brush (per load) 
Labor Spread soil, raised irrigation and planted 

Phone # 

86{)..434-S244 

Serviced 

9120/2007 

912112007 

912412007 

9/2512007 

912612007 

Page 3 

Al09 

Invoice 
Date Invoice # 

1Q/512007 1862 

Tenns 

Net 30 

Qty Rate Amount 

90.00 9O.00T 
4.5 55.00 247.50T 
50 2.64 132.00T 
27 45.00 1,21S.00T 

2 75.00 ISO.OOT 
2 45.00 9O.00T 
2 100.00 2oo.00T 
5 800.00 4,OOO.00T 

]00 2.93 293.00T 
100 2.64 264.00T 
17 45.00 765.00T 

9.5 7S.0a 712.50T 
4 150.00 600.00T 

7.5 45.00 337.5OT 

7.5 85.00 637.50T 
2 75.00 ISO.OOT 
4 150.00 600.00T 
1 45.00 45.001" 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

.' ........ oOs 



~iI'l , 

Novak Brothers Landscaping 

P.O.Box217 
"'i.dlyme, Ct. 06439 

Bill To 

Brian &. Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Rhododendron Rhododendron &. Andromeda 
Excavator 3S ( ••• Excavator Fee 
BobcatA300 Bobcat Fee 
Tractor Tractor Fee 
• abor SprC$! Soil, repaired drain In driveway, removed 

sticks from lawn plus mise. worlt 
Tractor Tractor Fee 
BobcatA300 Bobcat Fee 
Topsoil Premium Topsoil (per load) 
Soil Amendme ..• Fm (per load) 
Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 

", 

Phone # 

860-434-5244 

Serviced 

9127/2007 

91712007 
911012007 
9/14/2007 
912112007 
911412007 

Page 4 

Al10 

Invoice 
Date Invoice # 

10/51.2007 1862 

Terms 

Net 30 

Qty Rate Amount 

2 65.00 130.ooT 
8 85.00 6BO.ooT 
8 75.00 600.0OT 
1 75.00 7S.00T 

17 45.00 765.00T 

6 75.00 4S0.0OT 
6 75.00 450.00T 

35 600.00 21,OOO.GOT 
2 400.00 BOO.OOT 

200.00 200.00T 
120.00 120.00T 
150.00 ISO.OOT 
150.00 ISO.GOT 
130.00 130.00T 

Subtotal $70,159.24 

Sales Tax (6~O%) $4,209.55 

Total $74,368.79 

Paymen./Credlts $-74,368.79 
I 

Balance Due $0.00 

'i~ 007 



Novak Brothers Landscaping 

P.O.Box 217 
l-ladlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Labor . Cleared woods and brought tires to dump 
Labor Continued brush cutting along wood line 
Labor Brush cutting 
Plowing Driveway Plowing and shoveling 

Phone # 

860-434-5244 

Serviced 

11712008 
119/2008 
3/24/2008 
2/22/2008 

Alll 

Invoice 
Date Invoice # 

3/31/2008 2053 

Terms 

Net 30 

Qty Rate Amount 

22.5 46.00 1,035.00T 
6.5 46.00 299.00T 
14 46.00 644.00T 

100.00 100.00T 

Subtotal $2,078.00 

Sales Tax (6.0%) $124.68 

Total $2,202.68 

Payments/Credits $-2,202.68 

Balance Due $0.00 

008 



Novak Brothers Landscaping 

P.O.Box 217 
Hadlyme, Ct. 06439 

Labor 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Picked up sticks in woods and cut vines 
Spring Clean up Spring clean up 
Labor Cleaned up sticks in woods 

I 

Phone # 

860-434-5244 

Serviced 

4/8/2008 
4/9/2008 
4110/2008 

A112 

Date Invoice # 

4/30/2008 2068 

Terms 

Net 30 

Qty Rate Amount 

13 46.00 598.00T 
48 46.00 2,208.00T 
10 46.00 460.00T 

Sulbtota~ $3,266.00 

Sales lax (6.0%) $195.96 

Total $3,461.96 

Payments/Credits $-3,461.96 

Balance Due $0.00 

ODE 



Novak Brothers Landscaping 

P.O.Box217 
ldlyme~ Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

ttem Description 

Labor Cleared woods 
Labor Cleaned beach and puUed prickers out of woods 
Labor Pulled priCkers 
Labor Edged. weeded and mulched 
~ractor Tractor Fee 
jn'Uce Premium Spruce Hemlock (per yard) 

Dump Fee Dump Fee for disposal of edging 
Labor Transplanted boxwood, removed shrubs, repaired 

irrigation, pruned plants, cleaned up garbage in 
woods and mulched by hand 

Spruce Premium Spruce Hemlock (per yard) 
Labor Iustalled mulch using muleh sprayer 
Spruce Premium Spruce HCJl)locls:.(per yJUJO_ 

I --. , ' 
'~,.",,,-,,,,.- -...... ". 

Phone # 

860-434-5244 

Serviced 

411112008 
4/2512008 
412912008 
511512008 

5/16/2008 

Al13 

Invoice 
Date Invoice # 

5/19/2008 211 9 

Tenns 

Net 30 

Qty Rate Amount 

16 46.00 736.00T 
18 46.00 828.001' 

14.5 46.00 667.00T 
22.75 46.00 1,046.50T 

5 65.00 325.00T 
6 52.00 312.00T 

150"00 150.GOT 
27 46.00 1.242.00T 

15 52.00 780.0OT 
SO 40.00 2.000.00T 
SO 52.00 2,600.00T 

Subtotal $10,686.50 

Sales Tax (6.0%) $641.19 

-Total $11,327.69 

Payments/Credits $-11,327.69 

Balance Due $0.00 

Ole 



Novak''Brothers Landscaping 

P.O.Box217 
'4:adlyme, Ct. 06439 

Bill To 

Brian &. Beverly Platner 
66 Selden Road 
Lymek Ct. 06371 

Item 

Tractor 
Labor 
Tractor 
Labor 
Labor 
free &:. Shnlb ••• 
Sustalne 4-6-4 ... 
Labor 
Labor 
Miscellaneous 
Crushed Stone 
Excavator 35 ( .•. 
BobcatA300 
Truck 
Tractor 

Description 

Started mowing field 
DoIivery and placement of plants 
Continued mowing t1eJd 
Planted plant mauda. and weed whacked. fields 
Planted and weed whacked 
Tree &. Shrub Mix (per bag) 
Sustaine tJ..6.4 :fertilizer (per bag) 
Watered bydrangeas in hnt yard 
Started digging out buIkbead 
Materials for bulkhead 
l't·stone 
Excavator Fee 
Bobcat Fee 
Truck Fee for removal of dirt 
Completed mowing field 

Serviced 

512212008 
512312008 
512312008 
S/2412008 
512512008 

512712008 
512912008 

Labor S~ seeded lawn, watered, 'planted, removed tires 512912008 
from woods, picked up driftwood wm beach IUld 
sprayed round up UDder ced8rs 

Topsoil Premium Topsoil (per yard) . 
Park & Atbletic Park &. Athletic (pet pound). 
Penn ' Premium Penn Mulch (per bag) 

Phone # 

860-434-5244 
Page 1 

Al14 

Invoice 
Date fnvolee# 

513012008 2168 

Terms 

Net 30 

Qty Rate Amount 

6 '70.00 420.0OT 
9.S 46.00 437.0OT 
S.S 70.00 38S.00T 
42 46.00 1.932.00T 

26.75 46.00 I,nO.SOT 
20 4..50 9O.00T 

:3 34.99 104.97T 
I 46.00 46.00T 

19 46.00 874.00T 
480.00 480.0OT 

1,120.00 1,t20.00T 
II 110.00 t,210.00T 
II 75.00 82S.00T 
4 65.00 260.00T 
() 70.00 420.00T 

28.S 46.00 l,31l.00T 

S 32.00 I60.00T 
50 2.64 132.00T 
2.S 20.95 52.381' 

Subtotal 

Sales Tax (6.0%) 

Total. 

Payments/Credits 

Balance Due 

011 



Novak Brothers Landscaping 

P.O.Box217 
~1:adlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Labor Completed forms for concrete 
Miscellaneous Condu,it. couplings, etc 
BobemA300 Bobcat Fee 
Excavator 35 ( ... Excavator Fee 
Crushed Stone I lI4" stone 
.abor Forms stripped 

Annuals Impatiens (per flat) 
Volume Discount Product volume discount 
Perennials Iris Siberica 'caesars Brother' 
Perennials Achillea Filipendulina 'Moonshine' 
Perennials Echinacea Purpurea 'Magnus' 
Perennials Leucanthemum x Superbum lBecky' 
Perennials Lavandula Angustifolia 'Hidcote' 
Perennials Moruirda X 'MarshaUs Delighf 
Perennials Coreopsis VerticiUata 'Moonbeam' 
Perennial$ Cerastium Tomentosum 
Hydrangea Hydrangea 'Endless Summer' 
Customer Disc ... discount 
Perennials Phlox 'Red Wings' 
Hedges and Sftr ... lie" Crenata 'Steeds' 
Mowing Lawn mowing 

Phone # 

860-434-5244 

Serviced 

S/301200S 

513112008 

512120t}8 

Page 2 

Al15 

Invoice 
. Date' Invo/ce# 

5/3012008 2 I 68 

Terms 

Net3!} 

Qty Rate Amount 

18.5 46.00 851.00T 
321.87 321.87T 

4.5 75.00 337.50T 
2 no.oo 220 •. 00T 

435.00 435.00T 
6 4Q.OO 276.00T 

130 16.00 2,080.00T 
-5.00% -104.00 

30 8.70 261.00T 
9 13.20 I1S.SOT 

]2 13.20 158.40T 
12 13.20 158.40T 
3 13.80 41.40T 
7 13.20 92.40T 
7 13.20 92.40T 
6 63.00 378.00T 

II 270.00 2,970.00T 
~5.000.4 -148.50 

120 8.00 960.00T 
2 330.00 660.00T 

250.00 250.00T 

Subtotal 

.Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

012 



.. . ~ 

Novak "Brothers Landscaping 

P;O.Box 217 
• • '(.ilyme, Ct. 06439 

SUI To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item 

Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 

Description 

Mowing Lawn mowing plu~ extra mowing and weed 
whacking 

Phone#-

860434-5244 

Serviced 

51812008 
511612008 
512312008 
613012008 

Page 3 

A116 

Invoice 
Date Invoice #-

5/30/2008 2168 

Terms 

Net 30 

Qty Rate Amount 

250.00 250~OOT 
250:00 250.00T 
250.00 250.00T 
300.00 JOO.GOT 

Subtotal $22,949.52 

Sales Tax (6.0%) $1,376.97 

Total $24,326.49 

Payments/Credits $~24.326.49 

Balance Due $0.00 

013 



/" .. 

\ Novak Brothers Landscaping 

P.O.Box 217 
"9'adJyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Labor Cut tree rings and garden work 
Labor Cut tree rings 
Labor Edged tree ring beds. deadheaded and watered 
Labor Mulched around tree rings 
Tractor Tractor Fee 

abor Backtilled patio ares, planted. watered and 
mulched 

Tractor TmctorFee 
Hemlock Premium Hemlock (per yard) 
Labor Edged tree rings. watered new plantings, seeded 

and mulched area near garage 
Tractor Tractor Fee 
Hemlock. Premium Hemlock. (per yard) 
Roundup ROWld -up (per gallon) 
Shade Mix Shade Mix. (per pound) 
Penn Premium Penn Mulch (per bag) 
Labor Edged tree rings, sprayed weeds and planted 
Tractor Tra<:torFee 
Roundup Round -up (per gallon) 
Labor Planted and mulched by hand 
Labor Spread mulcb using mulch sprayer 

Phone # 

860-434-5244 

Serviced 

7/112009 
7121200') 
7/312009 
7/612009 

7n/2009 

7/812009 

719/2009 

7/10/2009 

Page 1 

Al17 

Invoice 
Date Invoice # 

7/3112009 2894 

Terms 

Net 30 

Qty Rate Amount 

24 46.00 1,IM.OOT 
22 46.00 l,012.00T 
14 46.00 644.00t 

14.25 46.00 6S5.S0T 
8 70.00 560.00T 

18 46.00 828.0OT 

6 70.00 420.00T 
1 48.00 48.00T 

10 46.00 460.0OT 

7.5 70.00 S2S.00T 
4 48.00 192.00T 
8 20.QO J60.00T 

20 2.54 50.S0T 
1.S 25.00 37.jOT 
28 46.00 1,28B.OUT 
8 70.00 S60.00T 
8 20.00 J60,OOT 

13.5 46.00 621.00T 
30 40.00 1.200.00T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

01~ 



. Novak Brothers Landscaping 

P.O.Box 217 
T~adlyme~ ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme. Ct. 06371 

Item Description 

Hemlock Premium Hemlock (per yard) 
Labor Watered, deadheaded, installed dripIine 
Labor Weeded. planted and sprayed deer repellent 
Deer Repellent Deer Repellent 
T..abor Deadheaded, watered and mulched 

::mlock Premium Hemlock (per yard) 
~abor Placed plants and weeded 
Labor Planted, deadheaded, moved shrubs and trees to 

planting location and cleaned up 
Eagle Blend pI ... Eagle Blend plus Blue (per pound) 
Labor Placed plants on hill, deadheaded and watered 
Tractor Tractor Fee 
Labor Planted hillside, weed whacked wetlands, 

unloaded trees 
Penn Premium Penn Mulch (per bag) 
Park & Athletic Park & Athletic (per pound) 
Labor Planted hillside near road and deadbeaded 
Fifty-Fifty Fifty~Fifty (per pound) 
Compost Compost (per yard) 
Penn Premium Penn Mulch (per bag) 
Labor Sod cut and edged tree rings, cleaned cedar 8fea 

;-1 
.. 

Phone # 

86()..434-5244 

Serviced 

7113/2009 
7114/2009 

7/1512009 

7/1612009 
7117/2009 

7/20/2009 

7/2112009 

712212009 

712312009 

Page 2 

A118 

Invoice 
Date Invoice # 

713112009 2894 

Terms 

Net 30 

Qty Rate Amount 

32 48.00 l,536.00T 
8.5 46.00 391.0GT 

26.25 46.00 1,207.50T 
5 23.50 117.50T 

24.75 46.00 t,138.50T 
6 48.00 288.00T 

14.75 46.00 678.50T 
17.5 46.00 80S.00T 

25 2.09 52.2ST 
35 46.00 l,6to.OOT 

8 70.00 560.00T 
40.5 46.00 1.863.00T 

5 25.00 I 25.00T 
SO 2.64 I32.00T 

37.5 46.00 I,72S.0OT 
50 2.93 146.SOT 
12 45.00 540.00T 
4 25.00 IOO.OOT 

44.25 46.00 2,035.50T 

Subtotal ~ 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

O l'C::: 
" v 



-. 
"Novak Brothers Landscaping 

P.O.Box217 
'\dlymeJ Ct. 06439 

BnlTo 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Tractor Tractor Fee 
Truck Truck Fee for removal of debris (per load) 
Perennials 1 gallon perennials 
Perennials 2 gallon perennials 
'nnuals Annuals 
ydrangea HydriUigea'LimelighT 

Hydtangea Hydl'angea'Lacecapt 
Hydrangea Hydrangea'Varlegated Lacecap' 
Hydrangea Hydrangea. 'PeeGee' 
Hedges and Shr .•. Andromeda 
Highbush Blue ... Higbb:ush Blueberry 
Trees Betula laquemonti 
Delivery Delivery Service Fee --
Mowing Lawn mowing 
Mowing Lawn mowing (House, field and wetlands) 
Mowing Lawn mowing plus extra blowing 
Mowing Lawn mowing (House and field plus extra 

blowing) 
Mowing Lawn mowing plus extra blmving 
Mowing Lawn mowing (Field and wetlands) 
Mowing Lawn mowing plus extra blowing 

-, 

Phone # 

860434-5244 

Serviced 

7/312009 
7nl2009 
711012009 
7/1412009 

7/1712009 
112112009 
712412009 

PageS 

Al19 

Invoice 
Date Invoice # 

7/';112009 2894 

Terms-

Net 30 

Qty Rate Amount 

7 70.00 490:001' 
2 150.00 300.00T 

206 9.70 1,998.20T 
90 11.50 1,03S.00T 
~ 478.60T 

7 130.00 910.00T 
4 75.00 300.001' 
1 140.00 140.00T 
2 140.00 280.0OT 
6 ~~~~ 900.0OT 

16 1,600.0OT 
2 2,000.00 "" 4.000.0OT 

- 650.00 650.00T 
350.00 3S0.00T 

1,050.00 1,OSO.OOT 
380.00 380.0OT 
880.00 S80.00T 

380.00 3S0.00T 
700.00 700.00T 
380.00 380.00T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

016 



'\ . . 

'v, Novak Brothers Landscaping 

P.O.Box 217 
"--1.adlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item DesCi'iption 

Mowing Lawn mowing (House and field plus ex.tra 
blowing) 

Mowing Lawn mowing plus stonn clean up 

Phone # 

860-434-5244 

Serviced 

7/2812009 

7/31/2009 

Page 4 

A120 

Invoice 
Dale Invoice # 

7/3112009 2894 

Terms 

Net 30 

Qty Rate Amount 

880.00 880.ooT 

450.00 450.00T 

Subtotal $44,108.85 

Sales Tax (6.0%) $2,64{).53 

Total $46,755.38 

Payments/Credits $-46,755.38 

Balance Due $0.00 

0.17 



1tF··~ 

- ':!:i" • 
. Novak Brothers Landscaping 

P.O.Box 217 
qadlyme~ Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct 0637l 

Item 

Labor 
Topsoil 
Deer Repellent 
Labor 
f.Iemlock 

:ntal Pee 
Abor 

Tractor 
Excavator 35 ( ... 
Rental Pee 
Lnbot 
Tractor 
Topsoil 
Crushed Stone 
Labor 
Tractor 
BobcatA300 
Excavator 35 ( ... 
Sod 
Labor 

Description 

Planted, sprayed deer repellent and watered 
Premium Topsoil (per yard) 
Deer Repellent 
Spread mulch using mulch sprayer 
Premium Hemlock (per yard) 
Rental Fee for sod cutter 
Dug trench. planted, cut sod, layed pipe and 
deadheaded plants 
Tractor Fee 
Excavator Fee 
Rental Fee for sod cutter 
Planted hillside. dug trenches and watered 
Tractor Fee 
Premium Topsoil (per yard) 
112" (per ton) 
Pipe and sod work 
Tractor Fee 
Bobcat Fee 
Excavator Fee 
Sod 
Trench work and garden work 

Phone # 

860434-5244 

Serviced 

7/24/2009 

712712009 

712812009 

7/29/2009 

7/30/2009 

Page 1 

A121 

Invoice 
Date Invoice # 

8/8/2009 2949 

Terms 

Net 30 

Qty Rate Amount 

49.5 46.00 2,277.00T 
7 32.00 224.00T 

10 23.50 235.00T 
28 40.00 I.t2U.OOT 
28 48.00 1.344.00T 

350.00 350.00T 
54 46.00 2.484.00T 

10.5 70.00 735.00T 
10.5 85.00 892.50T 

100.00 loo.OOT 
57.25 46.00 2,633.50T 
]4.25 70.00 997.50T 

12 32.00 384.OQT 
2 32.00 64.00T 

74.75 46.00 3,438.50T 
10.5 70.00 735.00T 

2 75.00 150.00T 
5 85.00 425.00T 

1,110.00 I.ItO.OOT 
48 46.00 2,208.00T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

018 



- .y -, ..... 
'N~vak. Brothers Landscaping 

P.O.Box217 
1:-Tadlyme~ Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Excavator 35 ( •.• Excavator Fee 
Tractor 'fractor Fee 
BobcatA300 Track machine 
Cement Sand Cement Sand (per load) 
, .abor Weeded,. deadheaded. watered and layed stone 

around generator 
..;..rushed Stone 1/2" (per ton) 
Hemlock Pl:emium Hemlock (per yard) 
Dump Pee Dump Fee 
Dogwood Dogw600 -,--~-~. 

Dogwood Dogwood 
Hedges and Shr ••• Vibumum 
Hedges and Shr ... Viburnum'Trilobum' 
Hedges and Shr ... Viburnum 
Hydrangea Hydrangea Variegated 
Hedges and Shr ... Hydrangea Paniculata 
Hydrangea HydrangeaLacecap 
Perennials I gallon -
Perennials 1 gallon 
Perennials 2 gallon 
Perennials 2galJon 

Phone # 

860-434·5244 

Serviced 

7131/2009 

Page 2 

A122 

--

Invoice 
Date InvOic;:e# 

818/2009 2949 

Terms 

Net 30 

Qty Rate Amount 

2 85.00 170.00T 
9.S 70.00 66S.00T 
4.5 100.00 450.00T 

2 382.00 764.0(}T 
37.25 46.00 1,713.S0T 

6 32.00 192.00T 
3 4S.OO 144'{)OT 

15.00 7S.0OT 
····---~·~-I 1,500.00 I.SOO.OOT 

2 900.00 I.SOO.OOT 
2 330.00 660.00T 
2 250.00 SOO.OOT 
5 130.00 6S0.00T 

12 )30.00 t,560.00T 
5 190.00 950.00T 

·12 140.00 1.680.00T 
~ 11.50 2. 1 8S.00T 

436 9.70 4,229.20T 
30 11.00 330.00T 

]53 13.70 2,096.10T 

Subtotal 

Sales Tax (6.0%) 

Total 

PaymentslCredlts 

Balance Due 

0.15 



a" .< , 
'.\, . 

. Novak Brothers Landscaping 

P.O.Box217 
-'fadlyme, Ct. 06439 

SUI To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

ltem 

Miscellaneous Wood (per cord) 

Description 

Miscellaneous . Posts (Stonington 6) 

Phone # 

860-434·5244 

Serviced 

Page 3 

A123 

Invoice 
Date lnvoice# 

~8nOO9 2949 

Terms 

Net 30 

Qty Rate Amount 

3 250.00 750.00T 
2 350.00 7DO.OOT 

Subtotal $45,670.80 

Sales Tax (6.0%) $2.740.25 

Total $48.411.05 

Payments/Credits $48.411.05 

Balance Due $0.00 

O,2C 



... ' Nvvak Brothers Landscaping 

P.O.Box 217 
·~adlyme~ Ct. 06439 

BUt To 

Brian & Beverly Plainer 
66 Selden Road 
Lyme, Ct. 06371 

Hem Description 

Labor Cleaned woods, sprayed round up and blew oft' 
property 

Tractor 'fracI:orFee 
BobcatA300 BobeatFee 
~oundup Round -up (per gallon) 

."uck Truck Pee (per load) 
LoBbor Unloaded plant order, dug holes, moved 

perennials, sprayed round up and deer repellent 
and cleaned up leaves in woods 

Tractor Tractor Fee 
BobcatA300 Tmck machine 
Deer Repellent Deer Repellent (per gallon) 
Roundup Round -up (per ganon) 
Labor Raked leaves in woods, planted, and graded fill 

and soil 
Tractor Tractor Fee 
BobcatA300 Track machine 
Soil Amendme. •• Sand & Soil 
Labor. Planted in wetlands, planted hillside, deadheaded, 

spread soil fot sod and removed leaves and debris 
from woods 

Phone # 

860--434-5244 

Serviced 

81112009 

8/3/2009 

81412009 

8/S/2009 

Pege1 

A124 

Invoice 
Invoice # 

811112D09 2953 

Tenns 

Net 30 

Qty Rate Amount 

6S.5 46.00 3,013.00T 

8.75 70.00 612.50T 
4.5 75.00 337.50T 
4.5 20.00 90.0OT 

2 1S0.00 300.0OT 
42.S 46.00 1.9S5.00T 

4 70.00 280.00T 
2.5 100.00 lSO.OOT 

6 23.50 t41.00T 
8, 20.00 160.0OT 

66 46.00 3,036.00T 

2 70.00 140.00T 
6 100.00 600.00T 

9,564.84 9.S64.84T 
76.25 46.00 3,S07.SOT 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

BalaneQ Due 

021 



.. Novak Brothers Landscaping 

P.O.Box 217 
~-l:adlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Excavator 35 ( ..• Excavator Fee 
BobcatA300 Bobcat Fee 
BobcatA300 Track machine 
Tractor Tractor Fee 
Truck Truck Fee (per load) 

mor Graded topsoil, planted hillside, prepped and 
layed out garage bed area 

BobcatA300 Bobcat Fee 
Tractor Tractor Fee 
Hydrangea Hydrangea 'Annabelle' 
Labor Planted hillside and placed annuals 
Hyroseed Hydroseed (per tank) 
Eagle Blend pl... Eagle Blend plus Blue (per pound) 
Siduron Siduron (per bag) 
Topsoil Premium Topsoil (per yard) 
Labor Planted annuals and fixed irrig~on 
Tractor TtaaorFee 
Labor Planted wetlands plants, layed sod, spot seeded 

lawn, spread soil 
Topsoil Premium Topsoil (per yard) 
Shade Mix Shade Mix (per pound) 

, 

Phone # 

860-434-5244 

Sel'Viced 

8/6/2009 

8110/2009 

811112009 

81l2/2009 

Page 2 

A125 

Invoice 
Date Invoice # 

8111/2009 2953 

Terms 

Net 30 

Qty Rate Amount 

4.5 85.00 382.50T 
2 75.00 ISO.OOT 

9.5 100.00 950.00T 
4 70.00 280.00T 
3 150.00 450,OOT 

35 46.00 1,61O.00T 

9 75.00 675.00T 
3 70.00 21O.0OT 
5 130.00 6S0.00T 

68.S 46.00 3,151.00T 
3 850.00 2,550.00T 

J50 2.09 31350T 
2 125.00 2S0.00T 

i8 32.00 576.00T 
72.5 46.00 3,l3S.0aT 

5 70.00 3S0.00T 
80.5 46.00 3,703.00T 

3 32.00 96.ooT 
SO 2.54 127.00r 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

022 



.' Nov8k Brothers Landscaping 

P.O.Box217 
9adlyme, Ct. 06439 

BHlTo 

Brian &, Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item . Description 

Eagle Blend pI. .. Eagle Blend plus Blue (per pound) 
Penn Premium Penn Mulch (per bag) 
Tractor TmctorFee 
Annuals Annuals 
. Volume Discount Product volume disc.J)W:lt 

::renniats Perenni~-
. t'erennials Perennials 

Hedges and 8hr ... IIex 'West Vuginia Green' 
Boxwood Boxwood 'Green Mountain' 
Hedges and Sm ... Clethra Alnifolia 'Ruby Spice' 
Boxwood Boxwood 'Green Velvet' 
Boxwood Boxwood'Sempervirens' 
Boxwood Boxwood 'Sernpervirens' 
Boxwood Boxwood 'Sempervirens' 
Hedges and Shr ••• Catyopterls 
Boxwood Boxwood 
Boxwood Boxwood 
Hydrangea Hydrangea 'Oakleaf 36-42" 
Hedges and Sbr ... Clethra 
Hedges and Shr ... IIex VerticiJIata 
Azalea Azalea 'Swamp' 

Phone" 

860-434-5244 

Serviced 

Page 3 

A126 

Invoice 
Oate Invoioe# 

811112009 2953 

Terms 

Net 30 

Qly Rate Amount 

SO 2.09 lO4.50T 
5 25.00 12S.00T 
5 70.00 3S0.00T 

632 9.50 6,004.00T 
~~ -600.40 

26 16.00 416.00T 
35 12.50 437.5OT 
4 350.00 1.400.00T 
2 116.00 232.00T 

12 76.00 912.00T 
2 105.00 2tO.OOT 
1 200.00 200.00T 
4 716.50 2.866.00T 
1 300.00 300.00T 
7 130.00 9IO.OOT 
3 250.00 750.00T 
2 lSO.00 360.00T 
6 170.00 1~020.00T 

15 140.00 l,taO.OOT 
IS 140.00 2,JOO~OOT 
IS 130.00 1.9S0.00T 

Subtotal. 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

023 



. Novak Brothers Landscaping 

P.O.Box217 
'\dlyme, et. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item 

Hedges and Shr •.• Rose 'Blushing' 
Hedges and Shr ... Rose'Rtd' 

Description 

Hedges and Shr ... Rose 'Double Knockout' 
Hydrangea Hydrangea 'Variegated' 
~edges and Sbr ... Spirea Varieties' Princess' 
:j,dges and Shr .•• Spirea 

Hydrangea Hydrangea 'Oakleaf' (7 gal) 
Hydrangea Hydrangea'Lacecap' 

. Delivery Delivery Service 'Fee 

Phone # 

860·434·5244 

----:> 

Serviced 

Page 4 

A127 

Invoice 
Date Invoioe# 

8/11/2009 2953 

Terms 

Net 30 

Qty Rate Amount· 

4 143.00 572.00T 
4 143.00 S72.00T 
4 143.00 S72.0OT 

2S 123.50 3,087.5OT 
12 31.00 372.00T 
15 130.00 1,9S0.00T 

1 85.00 85.0OT 
3 130.00 390.00T 

350.00 3S0.00T 

Subtotal $73,893.44 

Sales Tax (6.0%) $4,433.61 

Total $78,327.05 

Payments/Credits $-78,327.05 

Balance Due $0.00 



Novak Brothers Landscaping 

P.O.Box217 
"''C'adlyme, Ct. 06439 

Bill To 

Brian &. Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Labor Tree rings and general garden maintenance 
Tractor Tractor Pee 
Labor Tree rings, spread topsoil near road and trenched. 
Tractor Tractor Pee 
Track Machine Track Machine 

ental Fee Rental Fee for trencher 
fruck Truck Fee for removal of grass and soil from 

around trees (per load) 
Customer Disc ... discount 
Labor Hand dug trench and spread soil 
Track Machine Track Machine 
Topsoil Premium Topsoil (per yard) 
Miscellaneous Electrical Conduit 
Miscellaneous Shagbark tarps and elec. tape 
Labor Trenched and general garden maintenance 
Tractor Tractor Fee. 
Track Machine Track Machine 
Labor Trenched and general garden maintenance 
Tractor Tractor Fee 
Shade Mix Shade Mix (per pound) 
Penn Premium Penn Mulch (per bag) 

Phone # 

860·434-5244 

Serviced 

813112009 

91112009 

9/212009 

91312009 

914/2009 

Page 1 

A128 

Invoice 
Date Invoice # 

9/30/2009 3012 

Terms 

Net 30 

Qty Rate Amount 

20 46.00 920.00T 
8.5 7G.OO S9S.00T 
54 46.00 2.434.00T 
S 70.00 3S0.0OT 
5 100.00 SOO.OOT 

180.00 lSO.OOT 
3 150.00 4S0.00T 

-50.00% ·225.00 
49 46.00 2,2S4.00T 

9 100.00 9OO.00T 
10 32.00 320.00T 

1,534.54 1~S34.S4T 
60.00 6O.0OT 

64.5 46.00 2,967.001' 
6 70.00 420.00T 
2 100.00 lOO.OOT 

76.7S 46.00 3.S30.SOT 
4.5 70.00 3IS.00T 
so 2.54 127.00T 
1 25.00 25.00T 

Subtotal . 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 



'-i ~ 

Novak Brothers Landscaping 

P.O.Box217 
T-ladlyme. Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Topsoil Premium Topsoil (per yard) 
Hemlock Premium Hemlock (per yard) 
Labor Installed conduit and removed sod from tree ring 
Labor Set out plants 
llydrangea Hydrangea 'Endless Summer' 

edges and Shr ... Spirea 'Little Princess' 
... abor Tree rings. received plant material and placed set 

out plants 
Labor Set out plants and dug holes 
Truck Truck Fee for removal of brush (per load) 
Customer Disc ... discount 
Labor Planted 
Tractor Tractor Fee 
Compost Compost (per yard) 
Labor General garden work and planted tree rings 
Tractor Tractor Fee 
Compost Compost (per yard) 
Hedges and Shr ... Abel1a>~~""'>">' >"~~""N 

Hedges and Shr ... Deutzia 
Hedges and 8hr ... FotbergiUa 
Hydrangea Hydrangea Variegated 

Phone # 

860-434-5244 

Serviced 

91812009 
9/10/2009 

9/1112009 

911212009 

911412009 

9/1512009 

Page 2 

A129 

Invoice 
Date Invoice # 

9/3012009 3012 

Tenns 

Net 30 

aty Rate Amount 

6 32.00 192.0OT 
8 48.00 384.00T 

24.75 46.00 1,138.5OT 
26.25 46.00 1.207.SOT 

22 130.00 2,860.00T 
30 130.00 3.900.00T 
50 46.00 2.300.00T 

46 46.00 2,l16.00T 
1 150.00 ISO.OOT 

-50.00010 ~75.00 
56.25 46.00 2,5S7.50T 

7.5 70.00 525.00T 
8 45.00 360.00T 

39 46.00 1,794.00T 
7.S 70.00 525.00T 

4 45.00 ISO.OOT 
20 130.00 2,600.00T 
25 130.00 3,2S0.00T 
15 140.00 2.100.00T 
15 130.00 I.950.0OT 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

" 02 r..' t; 



Novak Brothers Landscaping 

P.O.Box 217 
""'.adlyme, ct. 064~9 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme. Ct. 06371 

Item Description 

Hedges and Shr .•. Viburnum 'Blue Muffin' 
Perennials Stokesia -alue Danube' 
Perennials Persicaria 'Firetail' 
Perennials Heuchera 'Coral Bells' 
Perennials Heuchera'Miracle' 

!I'eJl1lials Butterfly Weed 
.'·erennials Columbine 
Perennials Candytuft 
Perennials Iris 
Perennials Veronica Red 
Trees Picea Pungens 

Phone # 

860-434·5244 

Serviced 

Page 3 

A130 

Invoice 
Date Invoice # 

9130/2009 3012 

Terms 

Nel30 

Qty Rate Amount 

20 130.00 2,600.ooT 
SO 30.00 1,50f).ooT 
40 30.00 I,200.00T 
SO 21.00 1.OSO.00T 
20 21.00 420.00T 
75 18.00 1,350.00T 
SO 17.00 8S0.00T 
7S 11.00 82S.00T 

120 20.00 2.4oo.00T 
20 30.00 6oo.00T 

1 800.00 SOO.OOT 

Subtotal $61,546.54 

Sales Tax (6..0%) $3.692.79 

Total $65,239.33 

Payments/Credits $.65,239.33 
, 

Balance Due $0.00 

027 



Novak Brothers Landscaping 

P.O.Box 217 
.... adlyme~ Ct. 06439 

BitlTo 

Brian & Beverly Platner 
66 Selden Road 
Lyme. Ct. 06371 

Hem Description 

Labor Planted tree rings 
Tractor Tractor Fee 
Compost . Compost (per yard) 
Labor Planted tree rings 
..... ractor Tractor Fee 
:ompost ComPO.S! (per yard) 

Labor Planted tree rings and deadheaded 
Tractor TmctorFee 
Compost Compost (per yard) 
Labor Planted tree rings and hillside planting 
Tractor Tractor Fee 
Compost Compost (per yard) 
Truck Truck. Fee fur removal of soil 
Labor Planted and mulched woods 
BobcatA300 Bobcat Fee 
Hemlock Premium Hemlock (per yard) 
Labor Weeded, planted, deadheaded and hydroseeded 
Hyroseed Hydroseed 
Eagle Blend pl. •• Eagle Blend plus Blue (per pound) 
Labor Seeded and staked perennials 
Fifty-Fifty Fjfty~Fifty (per pound) 

Phone # 

860-434-5244 

Serviced 

9fl612009 

9IJ7/2009 

9f18/2009 

912112009 

912212009 

9123/2009 

912412009 

Page 1 

A131 

Invoice 
Oate Invoice # 

10/20/2009 3072 

Tenns 

NetlO 

Qty Rate Amount 

27.5 46.00 I,US.OOT 
7.S 70.00 S25.0OT 

4 45.00 ISO.OOT 
47 46.00 2,162.00T 
6 70.00 420.00T 
4 45.00 130.00T 

34.75 46.00 I.598.50T 
6.5 70.00 45S.00T 

5 45.00 225.00T 
44.25 .46.00 2,035.SOT 

8 70.00 560.00T 
7 45.00 3 IS.OOT 

50.00 SO.OOT 
31 46.00 1,426.00T 
4 75.00 300.ooT 
4 48.00 I 92.00T 

41 46.00 1.886.0OT 
2 850.00 1,7oo.00T 

150 2.09 313.5OT 
24.75 46.00 l,B8.S0T 

50 2.93 146.S0T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 



, _1. 

Novak Brothers Landscaping 

P.O.Box 217 
I,dlyme; Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Shade Mix Shade Mix (per pound) 
Penn Premium Penn Mulch (per bag) 
Labor Seeded and general garden maintenance 
Grass Seed Sun & Shade Mix (per pound) 
~nn Premium Penn Mulch (per bag) 

~abor Cleaned beds, pruned hydrangea and general 
garden maintenance 

Labor Raked stone, blew off driveway and spread 
topsoil 

Topsoil Premium Topsoil (per yard) 
Labor Spread topsoil in field 
Topsoil Premium Topsoil (per yard) 
Truck Truck Fee (No Charge for Mason Dump all day) 
Perennials Perennials 
Perennials Perennials 
Perennials Perennials 
Topsoil Premium Topsoil 
Delivery Delivery Service Fee 
Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 

Phone # 

860-434-5244 

Serviced 

9/25/2009 

9128/2009 

9/2912009 

9/30/2009 

91112009 
9/312009 
9/8/2009 

Page 2 
A132 

Invoice 
Date Invoice # 

10/20/2009 3072 

Terms 

Net 30 

Qly Rate Amount 

50 2.54 127.ooT 
3 25.00 7S.00T 

25.5 46.00 1,173.00T 
50 2.64 132.00T 
1.5 25.00 37.50T 
24 46.00 1,104.00T 

25 46.00 I,ISO.OOT 

21 32.00 672.00T 
24 46.00 1,104.0OT 
36 32.00 1,152.001' 

0.00 O.OllT 
392 9.70 3,802.4OT 

60 11.50 690.00T 
160 13.70 2,192.00T 

.~ ...... ~ .. 6,336.00 6,336.00T 
650.00 6S0.0OT 
880.00 880.00T 
380.00 380.00T 
g80.00 8S0.GOT 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

029 



Novak Brothers Landscaping 

P,Q.Box 217 
dlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct 06371 

Item 

Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 

'owing Lawn mowing 
.J1owing Lawn mowing 

Phone # 

860-434-5244 

Description Serviced 

9/1112009 
9/1512009 
9/18/2009 
9/2212009 
9/25/2009 
9/29/2009 
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Invoice 
Date Invoice # 

10/20/2009 . 3072 

Terms 

Net 30 

Qty Rate Amount 

400.00 400.00T 
880.00 8S0.00T 
380.00 380.0OT 
S8G.on 880.00T 
350.00 350.00T 
850.00 8S0.00T 

Subtotal $43,350.40 

Sales Tax (6.0%) $2,601.02 

Total $45.9SI.42 

Payments/Credits $-45,951.42 

Balance Due $0.00 

03C 



Novak. Brothers Landscaping 

P.O.Box217 
\dlyme, Ct. 06439 

Bill To 

Brian & Beverly Plalner 
66 Selden Road 
Lyme, Cl 06371 

Item Description 

Labor Spread soil 
Tractor Slice seeded field 
Labor Planted bulbs, aerated and prepped for hydroseed 
Tractor Slice seeded 

'yroseed Hydroseed (per tank) 
.$or Aerated, planted hydrangea. planted bulbs, 

sprayed deer repellent and started planting 
dogwood 

Tractor Slice seeded 
Labor Aerated, planted bulbs. and planted do~oOd 
Tractor Slice seeded 
Labor Helped Mark backfill foundation 
Labor Aerated and storm clean up 
Tractor Slice seeded 
Labor Slice seeded, stacked wood, seeded and planted 

bulbs 
Labor Planted dogwood, removed trees, organized barn 

area and seeded 
Penn Premium Penn Mulch (per bag) 
Tractor Tractor Fee 
BobcatA300 Bobcat Fee (no charge) 

Phone # 

860-434·5244 

Serviced 

lOill2009 

10l2I2009 

10/512009 

10/612009 

10/7/2009 
10/8/2009 

10/912009 

1011212009 
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Invoice 
Date Invoice # 

1013112009 3073 

Tenns 

Net 30 

Qty Rate Amount 

29 46.00 t,334.00T 
7.S 85.00 637.50T 

54.S 4!1.00 2.507.00T 
10 85.00 SSO.OOT 

2 850.00 1,700.00T 
55.5 46.00 2.553.00T 

7.5 85.00 637.50T 
47 46.00 2,J62.00T 

7 85.00 595.00T 
2 46.00 92.00T 

26.75 46.00 1,230.50T 
1 85.00 8S.00T 

24 46.00 I,IM.OOT 

18 46.00 828.00T 

3 23-.00 7S.00T 
1 10.00 70.00T 

0.00 O.OOT 

Subtotal 

Sales Tax (8.0%) 

Total 

Payments/Credits 

Balance Due 

031 



<" 

Novak Brothers Landscaping 

P.O.Box 217 
dlyme, Ct. 06439 

Sill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme. Ct. 06371 

Item Description 

Labor Moved pots and cleaned pool area 
Labor Moved pots and cleaned up leaves 
Labor Planted front pots 
Perennials Plants for front planters 

umpFee Dump Fee for removal ofbrush 
,abor Blew leaves and lawn clean up 

Labor Blew leaves and removed annuals 
Miscellaneous Dried blood meal 
Labor Puiled annuals and raked field 
Labor Planted bulbs. raked field cleaned beach, removed 

pots 
Truck Truck Fee for removal of debris (per load) 
Double Eagle ... Double Eagle Bl~nd (per pound) 
Eagle Blend pI... Eagle Blend plus Blue (per pound) 
Teammates Plus Teammates Plus (per pound) 
Topsoil Premium Topsoil (per yard) 
Compost Compost (per yard) 
Miscellaneous· Planter trays 
Miscellaneous Ryder Truck Rental 
Hydrangea Hydrangea 3gal 'Annabelle' 
Hydrangea Hydrangea 7 gal 'Annabelle' 

Phone # 

860-434-5244 

Serviced 

lOfl3/2009 
10/1412009 
10/15/2009 

1011912009 
10/20/2009 

1012112009 
1012212009 
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Invoice 
Date Invoice # 

1013112009 3073 

Terms 

Net 30 

aty Rate Amount 

39 46.00 1.794.00T 
27 46.00 1,242.00T 
9 46.00 414.00T 

203.34 203.34T 
75.00 75.00T 

12 46.00 552.00T 
17 46.00 782.00T 

14.00 14.00T 
29.25 46.00 1,345.50T 

60 46.00 2,760.00T 

2 150.00 300.00T 
2,350 1.90 4,465.00T 

350 2.09. 731.50T 
2,550 2.31 5,890.50T 

38 32.00 1,216.00T 
1 45.00 45.00T 

81.72 81.72T 
169.55 1 69.55T 

7 36.00 252.00T 
3 85.50 256.S0T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

032 



Novak Brothers Landscaping 

1> ,O.Box 2 t 7 
:dlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

ltem Description 

Hydrangea Hydrangea 5 gal 'Annabelle' 
Hydrangea Hydrangea 7 gat 'Oakleaf' 
Dogwood Dogwood 
T)elivery Delivery Service Fee 

Phone # 

860-434-5244 

Serviced 

Page 3 
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Invoice 
Date tnvoice# 

10/3112009 3073 

Terms 

Net 30 

Qty Rate Amount 

2 66.50 133.00T 
7 120.0G 840.00T 
2 990.00 J,980.0OT 

175.00 17S.00T 

Subtotal $42,178.11 

. Sales Tax {6.00/0} $2,530.69 

Total $44.708.80 

Payments/Credlts $-44,708.80 

Balance Due $0.00 



Novak Brothers Landscaping 

P.O.Box217 
Wlyme, Ct 06439 

alllTo 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Labor Planted bulbs, pulled annuals, seeded right side of 
driveway and cleaned up thatch. 

Truck Truck Fee for removal of debris (per load) 
" Labor Planted bulbs and leaf clean up 

',.abor Planted bulbs, cut perennials, trench work and 
seeded irrigation lines 

Penn Premium Penn Mulch (per bag) 
Labor Planted bulbs, leaf clean up and trench work 
Labor Seed and penn mulch irrigation lines and planted 

bulbs 
Mowing Lawn mowing 
Mowing Lawn mowing plus extra blowing 
Mowing Lawn mowing plus extra blowing 
Mowing Lawn mowing plus extra blowing 
Mowing Lawn mowing 
Labor Blew property 
Daffodils Daffodils 
Daffodils Daffodils 

Phone # 

Serviced 

1012312009 

1012612009 
1012712009 

10129/2009 
10/3012009 

101212009 
101612009 
101912009 
10/1312009 
10123/2009 
1012612009 

A137 

Invoice 
Date Invo/oe# 

III 10/2009 3143 

Terms 

Net 30 

Qty Rate Amount 

56 46.00 2,576.00T 

O.S 150.00 75.00T 
46.75 46.00 2, I 50.50T 

62 46.00 2,8S2.00T 

7 25.00 J75.00T 
54 46.00 2,484.0OT 
39 46.00 1,794.00T 

350.00 3S0.00T 
380.00 380.QOT 
380.00 3S0.00T 
380.00 3S0.ooT 
450.00 4S0.00T 

6 46.00 276.0OT 
19,000 0.60 11.400.00T 
17.000 0.89 lS,130.00T 

Subtotal $40,852.50 

Sales Tax (6.0%) $2,451.15 

Total $43,303.65 

Payments/Credits $-43,303.65 

Balance Due $0.00 

03~ 



f . 
~ Novak Brothers Landscaping " . 

P.O.Box 217 
ldlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Leaves Leaf Clean-up 
Labor Planted bulbs and cut back perennials 
Labor Removed stump and brush 
Tractor Tractor Fee 
'1"'ruck Truck Fee for removal of brush (per load) 
,abor Spread mulch in field to cover drip lines and cut 

back Iris' 
Hemlock Premium Hemlock (per yard) 
Leaves Leaf Clean-up and cut back perennials 
Labor Spread mulch 
Hemlock Premium Hemlock (per yard) 
Labor Cut back perennials and planted bulbs 
Truck Truck Fee for removal of brush (per load) 
Labor Mulched around house, cut back perennials and 

blew Jeaves 
Hemlock Premium Hemlock (per yard) 
Labor Spread mulch using mulch sprayer 
Hemlock Premium Hemlock (per yard) 
Labor Mulched, mowed, blew leaves and cleaned beach 
Hemlock Premium H!mllock (per yard) 
Truck Truck Fee for removal of debris (per load) 

Phone # 

860-434-5244 

Serviced 

11/212009 
11/612009 
11/9/2009 

11/1112009 

1111212009 

11113/2009 

11120/2009 

11120/2009 

11123/2009 
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Invoice 
Date Invoice # 

1113012009 3169 

Terms 

Net 30 

Qty Rate Amount 

6.5 46.00 299.00T 
54 46.00 2,484.00T 

2.5 46.00 1I5.00T 
2.5 70.00 175.00T 

1 150.00 150.00T 
26.25 46.00 1,207.50T 

24 47.00 1,128.00T 
75 46.00 3,450.00T 
24 40.00 960.00T 
24 47.00 1,128.00T 
35 46.00 1,610.00T 
0.5 100.00 50.00T 

48.5 46.00 2,231.00T 

14 47.00 658.00T 
19 40.00 760.00T 
19 47.00 893.00T 

65.5 46.00 3,013.00T 
3 48.00 144.00T 
1 100.00 100.00T 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

03S 



Novak Brothers Landscaping 

P.D.Box217 
'ladlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description Serviced 

Labor Raked sticks in woods, power washed patio and 11124/2009 
general maintenance 

Truck Truck Fee for removal of sticks (per load) 
Miscellaneous Care of plants 
Bulbs Daffodils, Hyacinths, Iris, Crocus and Tulips 

(around house) 

Phone#-

860-434-5244 

Page 2 

A139 

Date Invoice # 

11130/2009 3169 

Terms 

Net 30 

Qty Rate Amount 

29.25 46.00 1,345.50T 

1.5 100.00 150.00T 
200.00 200.00T 

2,149.45 2,149.45T 

Subtotal $24,400.45 

Sales Tax (6.0%) $1,464.03 

Total $25,&64.48 

PaymenisfCtredits $-25,864.48 

Balance Due $0.00 

03G 



Novak Brothers Landscaping 

P.D.Box 217 
Hadlyme. Ct. 06439 

BmTo 

Brian &. Beverly Platner 
66 Selden Road 
Lyme. CI. 06371 

Item Description 

Labor Secured log on river 
Labor Cleaned wooded area. cleaned [awn near dock 

and fcrtiiized 
Garden Amend ... Espoms (per bag) 
Garden Amend ... Cal-turf (per bag) 
Garden Amend ... Rose Tone (per bag) 
Truck Tmck fcc for removal of debris (per load) 
Labor Blew reaves ollt of woods 
Labor Cleaned woods 
Labor Cleaned planters in tront, fertilized perennials. 

moved soil and graded and cut back perennials 
Tractor Tractor Fee 
Sustaine 4-6-4 ... Sustaine 4-6-4 fertilizer 
Garden Amend ... So it acidi fjer (per bag) 
Truck Truck Fee tor removal of debris (per load) 
Labor Cleaned driveway, cleaned woods and general 

garden U1ainrenanc:e 
labor Cleaned woods and general garden maintenance 

Phone # 

&60-434-5244 

SelViced 

4/112010 
4/5/2010 

4/6nOlO 
41712010 
4/81201{) 

411012010 

4112,12010 

Page 1 
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Invoice 
Date Invoice # 

4t'30i2010 3390 

Terms 

Net30 

Qty Rate Amount 

2 46.00 92.00T 
24.75 46.00 1,138.50T 

10 36.00 360.00T 
2 22.00 44.00T 

\6.00 16.00T 
0.5 100.00 50.00T 
24 46.00 1.104.00T 
21 46.00 966.00T 

22.5 46.00 1,035.DOT 

3 70.00 2Hl.OOT 
10 .34.99 349.90T 
1 7.50 7.50T 
I 150.00 ISO.OOT 

30 %.00 1,380.00T 

25 46.00 1,150.00T 

Subtotal 

Sales Tax (5.0%) 

Total 

Payments/Credits 

Balance Due 

03 Pi' 

BP-0277 



;\ 
i' 

Novak Brothers Landscaping 

P.O.Box217 
Hadlyme, Ct. 06439 

Bill To 

Brian &: Beverly Plainer 
66 Selden Road 
Lym~. Ct. 06371 

Item Description 

Tractor Tractor Fee 
Labor Cleaned woods, pruned hydrangea, cut trees in 

woods find cleaned up near road 
Traotor Tractor Fee 
Truck Truck Fee for removal of debris (per load) 
Labor Weeded. deadheaded. raked peastone and 

mulched 
Labor Seeded and moved cherry tree 
Gl1lSS Seed Fescue Mix (per pound) 
Labor Set post and birdhouse in Bssex 
Miscellaneous Sign post, base and birdhouse including all 

materials 
Labor Cleaned up around bam aod under trees 
Tractor TractOr Pee 
Double Eagle ... Double Eagle Blend (per pound) 
Labat' Slice seeded and spread soil 
Fifty-Fifty Fifty-Fifty (per pound) 

Phone#> 

860-434-5244 

Ship To 

Serviced 

'111312010 

41t4120ro 

41l 5120J 0 

411612010 

411912010 

412012010 
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Invoice 
Date Invoice # 

4/3012010 3390 

Terms 

Net 30 

Qty Rate Amount 

2 70.00 140.00T 
22 46.00 l,012.00T 

2 10.00 140.00T 
1 150.{)0 ISO.OOT 
S 46.00 230.00T 

IS.5 46.00 713.0OT 
300 2.64 792.00T 

11.75 46.00 S40.S0T 
1.64.5.00 1,645.00T 

16 46.00 736.00T 
J 70.00 210.00T 

ISO 1.90 185.00T 
16.25 55.00 1.443.7ST 

100 2.93 293.00T 

Subtotal 

Sales Tax (S.O%) 

Total 

Payments/C red its 

Balance Due 

033 

BP-0278 



I· 

Novak Brothers Landscaping 

P.O.Box 217 
Hadlyme, Ct. 06439 

Bill To 

Brian & Beverly Plamer 
66 Selden Road 
l.yme. Ct. 06371 

Item Description 

Labor Raised irrigation heads, sli~e seeded, seQured 
logs with rocks at beach and back filled with son 

Tractor Tractor Fee 
Shade Mil( Shade Mix (per pound) 
Topsoil Premium Topsoil (per yard) 
Labor Removed stone chips near road, soil and seeded 

alollg driveway to repair ruts aod seeded along 
house 

Bobcat Bobcat Foe 
Eagle Blend pL. Eagle Blend plus Blue (per pound) 
Penn Premium Penn Mulch (per bag) 
Labor GCReral gal"den maintenance 
Labor Transplanted near pillars on road 
Tree & Shrub ... Tree & Shrub Mix (per ba~) 
Labor Transplanted driveway plantings 
Tree &. Shrub ... Tree &. Shrub Mix (per bag) 
Labor General garden maintenMcc 

Phone # 

860-434-5244 

Ship To 

SelViced 

412112010 

4/23120lO 

4J26120tO 
412112010 

4n812010 

412912010 

PagEl 3 

A142 

Invoice 
Date Invoice # 

4/J0I2IHO 3390 

Terms 

NetJO 

Qty Rate Amount 

16.75 46.00 770.S0T 

3 10.00 Zlo.oOT 
125 2.54 317.50T 

4 32.00 128.00·r 
16 46.00 736.00T 

4 75.00 JOO.OOT 
SO 2.09 t04.S0T 
1 25.00 25.001' 

16 46.00 7llS.00T 
J9.S 46.00 897.0OT 

S. 4.50 36.00T 
23 46.00 1.QS8.00'f 

4 4.50 IS.OOT 
13 46.00 598.0QT 

Subtotal 

Sales Tax (6.0%) 

Total 

Payments/Credits 

Balance Due 

03E 

BP-0279 



." 

Novak Brothers Landscaping 

P.O.Box 217 
Hadlyme, Ct. 06439 

BIll To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Lubor General garden ma.intenance, removed sand ncar 
beach 

Eagle Blend pL.. Eagle Blend plus Blue (pel' pound) 
Penn Premium Penn Mu!ch (per bag.} 
Rentul Fec Rental Fee tor trencher 

Mowing Lawn mowing 
Mowing. Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 

Phone # 

860·434·5244 

Ship To 

Serviced 

4/30/2010 

41ZO!2010 
41241201(} 
4/27/2010 
4/30/2010 
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Invoice 
Date Invoice # 

413012010 3390 

Terms 

Net 30 

Qty Rate Amount 

27 46.00 1,242.00T 

20 2.09 41.80T 
1 25.00 25.001' 

120.00 120.00T 

1,050.00 l,OSO.OOT 
1,050.00 I,OSO.OOT 
1,050.00 i,OSO.eOT 
1,050.00 i,GSO.OOT 

Subtotal 527,946.45 

Sales Tax (S.O%} $1,676.79 

Total $29,623.24 

Payments/Credits so.oo 

Balance Due $29,623.24 

04C 
BP-0280 



Novak Brothers Landscaping 

P.O.Box 217 
Hadlyme, Ct. 06439 

Labor 

3W 
Truck 

Bill To 

Brian & Beverly Planler 
66 Selden Road 
Lyme, Cf. 06371 

Item Description 

Planted pots and started trenching for dl'ainage in 
la",'tl 
314" (per ton) 
Truck fee for removal of soil 

Misce.JJaneous Couplings, grates, septic fabric, etc. 
Labor Trimmed boxwood and worl(cd 00 drainage 
Labor Trimmed boxwood 
Labor Completed trenching, seeded and cleaned up 
Truck Truck Fee 
Labor Raked driveway und removed grass, spot seeding 
Eagle Blend pl... ElIgle Blend pIllS Blue (per pound) 
Penn Premium Penn MUlcb.(per bag) 
Miscellaneous Mise materials 
Labor Drainage trench 
3/4" 3/4" 
Labor Cut back salvia and spirea 
Labor Cut bffCk salvia and spirea and ffxed lawn 
Eagle Blend pI... Eagle Blend plus Blue (per pound) 

Phone # 

860-434-5244 

Ship To 

Serviced 

6116/2010 

6117i2010 
611 8i201 0 

612112010 

6/22lZ01O 

6/23/21]10 
6124/20lO 
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Invoice 
Dafe Invoice # 

7/6i20 1 0 3530 

Terms 

Net 30 

Qty Rate Amount 

49.5 46.00 2,277.00T 

24 32.00 768.00T 
I 75.00 75.00T 

788.20 788.201' 
45.75 46.00 2,104.50T 

11.5 46.00 529.00T 
39.5 46.00 1,817.00T 

1 75.00 75.00T 
18 46.00 828.00T 

150 2,09 313.50T 
2 25.00 50.00T 

175.00 ~ 75.00T 
14 46.1]0 1.W4.00'r 

4 31..00 128.00T 
8 46.00 368.0OT 

7.5 46.0Q 34S.00T 
,50 2.09 104.50T 

Subtotal 

Sales lax (ELO%) 

Total 

Payments/Credits 

Balance Due 

BP-0271 



... 
~o\1ak Brothers Landscaping 

P.O.Box217 
Hadlyme, Ct. 06439 

BfIITo 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct. 0637I 

Item Description 

Organic compo ... Organic Compost Cow Manure (per bag) 
Penn Premium Penn Mulch (pet bag) 
I.abor 'Planted annuals and cut back perennials 

~nlk'lls Annuals 
....abor Fixed irriga.tion. Clut book perennials and sprayed 

deer repell<l!nt 
Deer Repellent Deer Repellent (per gallon) 
Labor Spread topsoil near road 
Tractor Tractor Fee 
Topsoil Premium Topsoil (per yard) 
Truck Truck Fee 
Labor Spread topsoil near road and raked grass near 

bam 
Tf"actor T fActor Fee 
Topsoil Premium Topsoil (per yard) 
Truck Truck Fee 
Labor Finished spreading topsoil, trimmed hydrangea 

and fixed iriigation 

Phone # 

860-434·5244 

Ship To 

Serviced 

612.512010 

6/28/2010 

612912010 

6130;2010 

11112010 
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Invoice 
Date Invoice # 

7f6f2010 3530 

Terms 

Net 30 

Qty Rate Amount 

2 3.50 7.00T 
1 25.00 25.00T 

1 J 46.00 S06.00T 
233.50 233.50T 

16.5 46,00 759.001' 

24 23.50 564.00T 
9 46.00 414.00T 
9 70,()O 630.00T 

12 32.00 384.001 
4 45.00 180.00T 

9.5 46JJO 437.00T 

g 70.00 560.00T 
6 32.00 In.OOT 
2 45.00 90.00T 

23 46.00 1,058.00T 

Subtotal 

$alesTax (~i.OO/o) 

Total 

?ayments/Cr-ed its 

Balan.ce Due 



I t. 

t .. 

Nuvak Brothers Landscaping 

P.O.Box217 
Hadlyme, Ct. 06439 

Bill To 

Brian & .Beverly Platner 
66 Selden Road 

Ship To 

Lyme, C(. 06371 

~.O 

Item 

Tractor 
Topsoil 
Truck 
Labor 

Deer Repeflent 
Teammates Plus 
Penn 
Annuals 
Labor 
Annua\.s 
Mowing 
Mowing 

Mowing 
Mowing 

Description 

Tractor Fee 
Premiuln Topsoil (per yard) 
Truck Fee 
Spot seeded, genera! garden maintenance lI11d 
sprayed deer repellent 
Deer Repellent (per gallon) 
Teammates Plus (per pound) 
Premium Penn Mulch (peT bag) 
Annuals 
Planted annuals and worked on irrigation 
Amluals 
Lawn mowing 
Lawn mowing plus extra weeclwltacking. near 
dock and mowed woods 
Lawn mowing 
LaWll mowing plus wetlands 

Phone # 

860-434·5244 

Serviced 

71212010 

71612010 

611712010 
6122J201(} 

6/2512010 
612912010 
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Invoice 
Date Invoice # 

7/612010 3530 

Terms 

Net 30 

Qty Rata Amount 

3 10.00 210.00T 
3 32.00 96.00T 
1 4S·.00 45.0OT 

26.25 46.00· 1,207,50T 

28 23.50 6sa.OOT 
150 2.31 346..SOT 

2 25,00 SO.DOT 
5,518.00 5,578.00T 

27.25 46.00 1,253.S0T 
2,668.00 2.668.00T 

900.00 900.00T 
915,00 Cf7S.00T 

900.00 90o.0OT 
[,OSO.OO l,0.50.00T 

Subtotal $33,826.70 

Sales Tax (6.0%) $2,029.60 

Total $35,856.30 

Payments/Credits $0.00 

Balance Due $3S,856.30 

BP-0269 



Novak Brothers Landscaping 

P.O.Box217 
Tadlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme, Ct 06371 

Item Description 

Labor Install hillside plantings (does 
not include around pillars, to be 
determined by Gary) 

Labor GeneralllUlintenance ofhilIside 
'cabor Install mulch 
ienllock Premium Hemlock (per yard) 

Perennials Duetzia 
Hedges a. .. Spirea 5 gallon 
Hedges a. .. Spitca(lO gallon) 
Trees Blue Spruce 
Hydrangea. Hydrangea 
Hedges a ... Rosa Rugosa 
Hedges a. .. Knockout Roses 
Perennials F othergi.lla 
Perennials Perennials 
Hedges a. .• Vibumum 
Tree & S ... Tree & Shrub Mix (per bag) 

P.O. No. 

EstAmt PriorAmt Prior % Qty 

9,~00.00 200 

920.00 20 
1.800.00 4S 
2,160.00 45 
1,600.00 40 
1,690.00 26 
1,125.00 9 
],380.00 6 
1,300.00 1{) 

1.496.00 22 
1.500.00 6 

780.00 6 
2.800.00 200 

750.00 3 
810.00 180 

O~~ 
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Invoice 
Date Invoice # 

7/16/20l(} 3540 

Terms Project 

Net 30 

Rate Curr% Total % Amount 

46.90 100.00% 100.00004 9,200.00T 

46.00 100.00% 100.00% 920.00T 
40.00 100.00% loo.000A. I,SOO.OOT 
48.00 100.00% 100.00% 2. 160.0OT 
40.00 100.00% 100 .. 00% 1,600.00T 
65.00 100.00% 100.00% 1,690.00T 

125.00 100.00004 JO(}'oO% 1,12S.00T 
230.00 100.00% 100.00% 1.3S0.00T 
130.00 100.00004 100.00% l,300.00T 
6S.00 100.000At lOO.OOOk 1.4%.OOT 

250.00 100.00% 100.OOOAt 1,500.00T 
130.00 100.00% 100.00% 780.00T 
14.00 100.00% 100.00% 2,800.00T 

250.00 100.00% 100.00% 750.00T 
4.50 100.00% 100.00% 810.00T 

Subtotal $29,311.00 

Sales Tax (6.0%) $1.758.66 

Total $31.069.66 

Payments/Credits $-31,069.66 

Balance Due $0.00 



Novak Brothers Landscaping 

P.O.Box217 
'~dlyme, Ct. 06439 

Bill To 

Brian &; Beverly Platner 
66 Seiden Road 
Lyme:, Ct. 06371 

Item Description 

Labor Aerated lawn (refer to estimate# 239) 
Labor Flagged and fixed irrigation and picked up sticks , 

(9/8110 &; 919110) 
MisceJlaneous Equipment for Carl 
'{owing Lawn mowing 
lowing Lawn mowing· 

Labor Stick pick up 
Mowing Lawn mowing 
Mowing Lawn mowing 

Phone # 

860-434-5244 

66 Selden Road 
Lyme, CT 06371 

Serviced 

91912010 

9/312010 
9n12010 

9/1012010 
9/1412010 

045 
A148 

Invoice 
Date Involee# 

911512010 3689 

Tanns 

Net 30 

Oty Rate Amount 

3,800.00 3,800.00T 
16 46.00 736.00T 

6,132.29 6.1 32.29T 
950.00 9S0.GOT 
950.00 9S0.00T 

1 46.00 46.00T 
950.00 9S0.00T 
950.00 9S0.00T 

Subtotal $14,SI4.29 

Sales Tax (6.00/0) $870.86 

Total $15,385.15 

Payments/Credits $-15.385.15 

Balance Due $0.00 



Novak Brothers Landscaping 

P.O.Box217 
'dlyme, Ct. 06439 

BiUTo 

Brian & Beverly Platner 
66 Selden Road 
Lyme. Ct. 06371 

Item 

Labor 
Property Maint. •. 

'operty Maint. •. 

Truck 
Property Mainl .• 
Labor 
Tractor 
Labor 
Tractor 
Property Maint. .. 

Labor 

Tractor 
Rental Fee 
Truck 
Labor 
Tractor 

Description 

"'SEPTEMBER MAINTENANCE 

moved patio furniture for huricane 
(Property Maintenance)-Watered pots 
(Property Maintenance)- Storm clean up and 
raked wash up near river (HUlTicane) 
Truck Fee and Dump Fee (per load) 
(Property Maintenance)-General maintenance 
Put logs back on beach (HUlTicane) 
Tractor Fee 
Gleaned wetlands. storm clean up (Hurricane) 
Tractor Fee 
(Property Maintenance)-Watered pots and 
cbeckedirrigation 
Storm clean up in wetlands and chipped brush 
{Hurricane) 
Tractor Fee 
Rental Fee for chipper 
Truck Fee and Dump Fee (per load) 
Storm clean up under cedars (Hunicane) 
Tractor Fee 

Phone # 

860434-5244 

Ship To 

66 Selden Road 
Lyme, CT 06371 

Serviced 

9/11201l 

9n/2011 

9/1312011 
9/14/2011 

9Jl512IH 1 

9/1512011 

912012011 

912112011 

Page 1 
A149 

Invoice 
Date Invoice # 

lOll/2m 1 4468 

Qty Rate 

8 
4 

32 

1 
4 

11.25 
3 

38.5 
9 
2 

20.25 

9 

3 
11.5 
5.75 

Subtotal 

48.00 
48.00 
48.00 

150.00 
48.00 
48.00 
75.00 
48.00 
75.00 
48.00 

48.00 

15.00 
400.00 
100.00 
48.00 
75.00 

Sales Tax (6.35%) 

Total 

Payments/Credits 

Balance Due 

Terms 

Net 30 

Amount 

384.00T 
192.00T 

1.S36.00T 

150.00T 
192.00T 
540.00T 
225.00T 

l.848.00T 
675.00T 

96.ooT 

972.00T 

67S.00T 
400.00T 
300.00T 
5S2.00T 
431.25T 



Novak Brothers Landscaping 

P.O.Box 217 
"lldlyme, Ct. 06439 

Bill To 

Brian &. Beverly Platner 
66 Selden Road 
Lyme, Ct. 06371 

Item Description 

Truck Truck Fee and Dump Fee (per load) 
Labor Spot seeded property 
Eagle B1end pl ... Eagle Blend plus Blue (per pound) 
Penn Premium Penn Mutch (per bag) 
. ahor Slice seeding and spot seeding 
aglc Blend pI. .. Eagle Blend plus Blue (per pound) 

Rental Pee Rental Fee for slice seeder 
Labor Finished cleaning up piles of leaves and sticks in 

wetlands (Hurricane) 
Tractor Tractor Fee 
Truck Truck Fee and Dump Pee (per toad) 
Labor Stice seeded hillside 
Teammates Plus Teammates Plus (per pound) 
Truck Truck Fee and Dump Fee (per load) 
Aerate Aerate Lawn 
Labor Slice seeded, watered pots and marked inigation 
Eagle Blend pI. .. Eagle Blend plus Blue (per pound) 

MOwing Lawn mowing 
Mowing Lawn mowing 
Mowing Lawn mowing 

Phone # 

860-434·S244 

Ship To 

66 Selden Road 
Lyme, CT 06371 

SelViced 

9121/2011 

91221201 ] 

9122/2(}11 

9123120]1 

912612011 

913/2011 
9/9i2011 
911312011 

Psge2 
A150 

Invoice 
Date Invoice # 

10/112011 4468 

Terms 

Net 30 

Qty Rate Amount 

1 100.00 lOO.OOT 
19 48,00 9I2.00T 

100 2.09 209.0OT 
] 25.00 2S.00T 

30 48.00 1.440.00T 
600 2.09 l,254.0OT 

65.00 65.00T 
14 48.00 672.00T 

7 7S.00 51S.00T 
2 100.00 200.00T 

13.S 48.00 648.00T 
200 2.31 462.00T 

1 lOO.GO lOO.OOT 
3.375.00 3.375.00T 

20 48.00 9oo.00T 
200 2.09 41S.ooT 

3S0.00 3S0.00T 
9S0.00 950.00T 
950.00 950.00T 

Subtotal 

Sales Tax (6.35%) 

Total 

Payments/Credits 

Balance Due 

047 



Novak Brothers Landscaping 

P.O.Box 217 
,dlyme, Ct. 06439 

Bill To 

Brian & Beverly Platner 
66 Selden Road 
Lyme. Ct. 06371 

Item 

Mowing Lawn mowing 
Labor Extra blowing 
Mowing Lawn mowing 
~r Extra blowing 

:owing Lawn mowing 

, 

Phone # 

860·4)4-5244 

Description 

Ship To 

66 Selden Road 
Lyme, CT06371 

Serviced 

9/2012011 

9/27/2011 
912712011 
9/3012011 

Page 3 
A151 

Invoice 
Oate Invoice # 

10/1/2011 4468 

Terms 

Net 30 

Qty Rate Amount 

950.00 950.00T 
150.00 ISO.OOT 
950.00 950.ooT 
150.00 ISO.OOT 
950.00 950.00T 

Subtotal $25,933.25 

Sales Tax (6.35%) $1,646.76 

Total $27,580.01 

Payments/Credits $-27,580.01 

Balance Due $0.00 
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CH .... RL.ItS M. nOME: 

.JOHN L. SE:HttfNC 

~ 
W. CA.MpaCLL HUOSON, IU\, 

""""AHNE a"<'LBV '~j 

TIGHE ANO'SENNING 
'71 MAIN STRE:ET 

£SSE:X, CONNECTICUT 064aS 

MAILING ADDP:E:Ss: 

P.o. BOX)'S7 

T£t.t"PHON-£: 7e7 .. 2IQS 

AREA cOOIt 2.03 

Baul' 'Selden ·has .. askea .. rre to f~ to yo).! a CGipy' .pf .. the 
profOsecl DeC~ti(i)n of· ~tJ::ictive' Covenants. '. 

As' yOJl iray. J<n~ I Fa.u1 .is agply.ipg, ·to. the Conservatior'l. 'Com
mission fOF a wetlands- pennit: . 

The wetlands' pe!:lffilit' .is .. asked fe>r .in· o:rder tG pe:Jmlit' BauJ.: 
to build' a ,single: familY- ¢!.welling on a p::>rtiQn ef :the 'SelGlen .property 
J::ordering' Selden creek ana. off Semen- Road.' ' , ~: ',. 

Because, of .the eoolog.:i:G;at.iy .,$ensati~ natw:'e 0f· .,-I::his· area, . 
the. Consenmti0!1' COimIissioil. has indic::ated ,that ,1t ·wuJ..d .like. sana .as;'" 
surance .thai:· the ,intensitY pi .).lses'.be kept to .the .oorest:.~.· . ' 

:Along' . these lines" P.aul: 'has offered' .and I belie.(;e·· ~eh: . t . '" , .... ~ 
to YO!l' labou:e, itnposing restdotioJis QU. the' prof&i:Y ,in' fayor of :the 

, 'L~ Cohsentation Trust'. '.Wi.t1i. this' in ':m:ind, he has: aut:h0rized me to ' 
draft. the. enolosed' Declarati0rl' of· .;Best:r;id:,ive Covenants.. . 

J; :have 'also enclosed' a cOpy pf .:tbi= .survey !I1<iP of :J:he prop- , 
e:r.:t¥ ,~howin.g ,the .restricted- area' to .w\:l.:Lc1i. ~enCQ ,is ':made .in '.the' 
Deelaration •.. 

. AS' YOJl Will see',' :frOst of .:the ,i:ract of ,land .owned 'by ):!aul' . 
will' be .subjected to :these' restI;iclioIi.s"l~ving him only,:the a.rea: shGWIl 

.. as "'l\REA fA!'~ .,wj,.t1i.in . which to.;]:)w:lC!.: his' s~gle" fanPJ-y .¢l.welling .. and 'ap-, ' 
,pudenances" .therei!.o. : .' 

EXHIBIT 2 

A168 

" 

..... 

PLAINTIFF'S 
EXHIBIT 

NO. 

.1 0 .., 
.':'14 



.. 

TIGH(AND SENNING Mr. 1\xthur. Ho\fe, Jr • 
. Page Two . 

~3i1981 

In order to.minimize' the ~jb:Uities of .;the Cbnserv.a- . 
tion '.I'J:u.s't ~ oormeoti.OO. ·with 'the restricted· axea,' this' ~t .is 
drawn. SO . .as to ooo:feli' up;m the 'rnls't: the 'rf.~t aOd ~ to eafe>l:ee.. the 
rest:t'iatioIis Wridi .paw: 'Selden .is . volUlitarUy, ~s:ing tipoo. tt\.is'. ~. 
It does' XlOt give the responsibilitY ,for: the care, l\l1Untenance, 
and ,~ian area. It . -a.e'hieVes" ~e 

:reatricted. . in '.itS na:tutit:1. state while .avei • ~sitieil of <kJ¥ . J~ of .assur.i:ng' '. With the. . and are ~ ale 1 
, lial'lilit,Y ~t iblliq PfOn the T:t:ust . e ;test;rlcte:i areas. . 

. ~ yt:)!l 'Wl: oote fr!;m the DeclaratiGlll, the restrictions ~ 
to ,run: in pe:pet:ll:rty ~ woold.·be b.inClin.g not only tlJ?011 ~aul but' all of , 
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Recommendations for Restoring Vegetation at 66 Selden Road, Lyme, CT to its 
Pre 2007 Condition 

Glenn D. Dreyer, Consulting Botanist 
For the Lyme Land Conservation Trust, Inc. 
March 31,2014 

What was the vegetation composition of the "Restricted Area" prior to May 20071 

Resources Consulted 

1. A property survey map produced by Richard W. Gates dated May 22, 1981 and attached to the 
"Declaration of Restrictive Covenants" designates the areas subject to the conservation 
restriction as "Area B," and includes brief descriptions of the vegetation. The large area from the 
current driveway to the Connecticut River is described as "Open field and Small Brush; 12.6 ac." 
The only trees noted are located near what would now be near the northwest comer of the house , 
near the river. Area B includes the entire river frontage, and encloses "Area A," the unrestricted 
area, except in a small access area to Selden Cove. Area B continues south of the house and 
driveway between Area A and Selden Creek. The Gates map designates this area as have "Large 
Hardwood and Shrubs." The portion of Area B to the east of the current driveway and bounded 
by Selden Road, Selden Cove and the property of Louise Russell (in 1981) has no vegetation 
description but is noted as being 4.3 acres in extent. Presumably the "Open Field and Small 
Brush" description applies to this area as well. 

2. Google Earth aerial images from March 1991, July 2003, August 2006, October 2006 

3. Connecticut Envirorunental Conditions Online Aerial Photo Viewer. Aerial images from 1990 
(black and white, leaf off), 2004 (black and white, leaf off; color and infrared, leaf on), 2005 
(infrared, leaf on) 2006 (color, leaf on). 

4. Aerial and ground photography posted to CoOp MLS ofCT by Fall 2007, and other 
photographs supplied by land trust and attorneys. The MLS photos of the estate were taken for 
marketing purposes. 

5. Connecticut Environmental Conditions Online Simple Map Viewer. I consulted soils, soil 
flooding class, soil drainage class, surficial materials and elevation maps. The large flat expanse 
of property, i.e. all but the slope down from Selden Road and the designated inland wetland, is 
mapped as Pootatuck variant fine sandy loam, moderately well drained. This alluvial (water 
borne) soil overlies sand and graveL All but the slope from Selden Road is below 10 feet in 
elevation, and is subject to periodic flooding. 

6. Report of site inspection on 11/3/07 by Anthony Irving, Ecological and Environmental 
Consulting Services, Inc. (EECOS), dated November 28, 2007. 

7. Brief personal observation on 7/30/13 of a small roadside field across Selden Road from the 
Platner's driveway after the observation visit to the Platner property. I took some photographs 
and made a list of the dominant plants. 
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Nature of the previous vegetation 

Based on the resources I have consulted and my 30 plus years of observing natural and cultural 
vegetation in Southeastern Connecticut, it is my opinion that the vegetation in the non·forested 
portions of Area B prior to 2007 was a typical mixture of native and non-native herbaceous (soft
stemmed) perennial field species with occasional red cedar (Juniperus virginiana) trees and a 
variety of mostly native small trees and shrubs. Since the field was regularly mowed, some 
woody plants would have persisted but would not have been able to dominate the site. Without 
mowing at least every few years this area would have been eventually overtaken by forest similar 
to that south of the unrestricted area. 

In my opinion, the field would have been dominated by native warm season and naturalized non
native grass species with lesser amounts of typical "old field" forbs (broad-leaved plants) 
including a number of species of goldenrods, asters and other wildflowers common this area. 
Based on the yellow/tan/bronze color of the field in the winter color aerial photographs. the 
composition of the small field across the street, the mowed remnant of field vegetation near the 
river, the good drainage characteristics of the soil, and my knowledge of the local flora and 
vegetation, the warm season grasses little bluestem (Schizachyrium scoparius), broom-sedge 
(Andropogon virginicus) and switch grass (Panicum virgatum) were likely the dominant species. 
Common non-native hay and pasture grasses such as Timothy (Phleum pretense) and orchard 
grass (Dactylis glomeratus) were also likely present Patterning of the field vegetation seen in 
some of the aerial photography is most likely due to small variations in surface elevation and 
thus soil moisture which favor different species combinations. In damper areas it is likely that 
grass-like sedges and rushes predominated. 

The original condition of the forested area to the south of the unrestricted area was described as 
"Large Hardwood and Shrubs" in the original 1981 map. Aerial photos from 1991-2006 confirm 
the presence of a closed canopy. deciduous forest in this location. Most of the trees noted during 
my July 30, 2013 visit were no doubt present prior to the Platner's ownership. These included 
typical floodplain species such as silver maple (Acer saccharinum) and sycamore (Platanus 
occidentalis), and wetland species like black gum. (Nyssa sylvalica), pin oak (Quercus paluslr;s) 
and American ehn (Ulmus americana). In my opinion the understory would have been a fairly 
dense mixture of shrubs including spicebush (Lindera benzoin), arrowwood (Viburnum dentatum 
var.lucidum) and sweet pepperbush (Clethra alnifolia) and offems and herbaceous plants. 

What is the current eondition oCtile Restricted Area? 

Resources Consulted 

1. Court ordered site ins,pection of July 30, 2013. My notes and photographs. Those in 
attendance were Attorney Tracy Collins, Attorney John Pritchard, Anthony Irving, Mr. and Mrs. 
Richard Snarski, multiple attorneys for the Platners and the Honorable Robert Martin. 
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2. Testimon,y and Exhibits from de,positions of Mr. Brandon Novak of Novak Brothers 
Landscaping and Mr. Paul Grace of Grace Property Management, LLC. 

Nature of the Current Vegetatioo 

The section of the restricted area between Selden Road and the unrestricted area to the south has 
been converted to a few species of exotic turflawn grasses with some shrub and flower beds 
along the road-edge wall and around some clumps of preexisting native red cedar. Depositions 
and invoices from the landscape company representatives that installed the turf indicate a 
combination of Kentucky bluegrass, fescue and rye were the three grass varieties utilized. The 
landscape is clearly being managed at the highest levels of intensity in tenDs of man hours and 
chemical inP'ltt and reminded me of a professional sports team playing field, a golf course, or a 
very high-end suburban home landscape. A fairly large freshwater marsh dominated by native 
herbaceous plants extends across the driveway near the Selden road entrance and out into the 
extensive lawn area. 

Such turf dominated landscapes are sometimes described as "chemically dependent" or 
"industrial" since it is impossible to maintain a system with only 1-3 turf grass species without 
frequent additions of a variety of chemicals, such as lime to change the pH of the soil fi'om the 
loca11evel of around 4 (quite acidic) to close to a neutral pH of7. Fertilizer with high Nitrogen 
levels is needed on a regular basis to feed the grass plants to produce the dark green color. It is 
my opinion that herbicides must have been used on this turt:. based on the fact that literally no 
broad leaved plants of any kind (like clover and dandelion, common in untreated. lawns) were 
observed. Fungicides and insecticides are also often used in these types of artificial landscapes to 
combat fungal and insect outbreaks. Machinery, particularly lawn mowers, must be used on an 
approximately weekly basis to keep the turf at the required height After writing this opinion on 
the management regime, I was able to read the depositions and invoices supplied by the two 
landscape companies active on this site since 2007 which confiDn that the frequent chemical 
additions and machinery utilization that I assumed were needed was in fact what was used. 

It seemed very likely that additional soil was added in places to this large lawn area to smooth 
out surface irregularities and improve the growing conditions for the exotic grasses. Acconting 
to Novak Bros. Landscaping invoices very substantial amounts of topsoil were sold to the 
P1atners from 2007 to 2013. 

The shrub borders on the restricted area were planted almost entirely with exotic shrub and 
herbaceous species, but I was not asked to inventory or describe the composition of these 
plantings. 

Most notable was the lack of any differentiation between the landscape composition in the 
restricted and umestricted areas. The lawn in the restricted area north of the house, garage and 
driveway and to the west of the house blended seamlessly into the turf-dominated landscape in 
the umestricted area. 

The same was true to the south oftb.e unrestricted area between the house and garage and the 
water's edge, although this area had not been converted to exotic turf grasses. It was composed 
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of mostly native, mostly young to middle aged trees, that formed a closed canopy woodland. 
Had there not been stakes placed along the boundary between the unrestricted and restricted 
ateaS, one would not have been able to teU by the landscape management or the kinds of plants 
that there was anything diffetent from one side to the other. There was almost no understory of 
shrubs or sapling trees in this area, and the ground appeared to have been periodically mowed 
during the growing se8SODt creating a very artificial appearing woodland. 

The floodplain vegetation located nearest to the water's edge and the slightly higher land south 
and southwest of the bouse appeared little disturbed by human management Mr. Snarski, , a 
wetlands management expert who bas worked on the site and with whom I spoke during the July 
30.2013 visit, told me that he had removed some patches of the invasive grass Phragmites 
australis in recent years. There were a few exotic invasive species present that are typical in this 
region. 

Proceeding north, along the Connecticut River between the unrestricted zone near the house and 
the north property boundary, is a less altered, but regularly mowed area about 100 feet in width 
from the water's edge. Here there appeared to be no fin added to the soil surlkce or any lime or 
fertilizers used, though mowing at a height of about six inches had recently occurred. There 
were patches of the Connecticut state threatened false beach-heather (Hudsonia tomentosa), 
which Mr. Snarski had identified and had been advising the owners on preserving. 

In my opiniODt the condition of the restricted areas, particularly those between the house and 
Selden Road, cannot be considered to have been left in a natural condition. 

How to Restore Property to its Pre-2087 CODclition. 

To restore the res1ricted area to the previous condition, all turf must be removed and native field 
species planted. In the forested area south of the unrestricted area, all mowing should cease and 
native understory species planted. The steps to accomplish the restoration are given below in 
sequential order. 

Fields 

In order to successfully reestablish a native field. the existing turf and ornamental planting beds 
must be removed or killed. This is due to the fact that, while the newly introduced native seed or 
small plants are becoming established, they would not be able to compete with the wen
established turfwith its dense root system. Thus using a slice seeder, often used to introduce 
additional turf seed into thin spots in lawns, would not be an effective approach. 'Ibis step is 
often accomplished using an herbicide such as Roundup to ldlllawn turf prior to seeding or 
planting plugs. However, I recommend using a sod cutting machine to carefully remove the sod. 
This method has three benefits. Given the very intensive and expensive maintenance, this turf 
should be of the highest quality. Thus it could be sold to help defray part of the cost of this 
project. Second. it removes a large amount of organic matter (the grass leaves, roots, and some 
soil organic matter) which should aid in establishing a suite of native species. In our regio~ 
fields dominated by native species occur on nutrient poor, dry sites with low amounts of organic 
matter which undoubtedly were the soil conditions when the unrestricted area was still a field. 
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Often on damper sites with higher nutrient levels invasive exotic species are able to out-compete 
the natives. It is mainly on the poorer sites that natives can prevail. And third, it avoids the 
introduction of yet more toxic chemicals to the site. 

Soil testing for pH, absolute levels of nitrogen, potassium and phosphorus, organic matter and 
soil structure will need to be conducted. Based on the records of chemical applications to the 
turf: it may be necessary to use a sulfur product to lower the pH of the soil 

The irrigation system should be removed. It is unnecessary for a native field. 

A list of the native plant species that will be part of the restored field must be compiled. Sources 
of the plants must be identified and orders placed for their acquisition. The successful 
Connecticut College Arboretum grassland restoration project could serve as a guide to species 
selection. The results of our study of the project were documented in the peer-reviewed research 
paper "Evaluating the success of seed sowing in a New England grassland restoration, tt Natural 
Areas Journal: 33(2): 214-22. In this study, Professor Chad Jones, Dr. Nels Barret and I 
quantitatively assessed the results of a project to recreate grassland habitat by mechanical 
clearing of woody vegetation and planting seeds of species native to local grasslands. We 
compared vegetation change over five growing seasons in an area seeded with 23 species of 
grassland herbs with two adjacent unseeded areas 

Site preparation, such as grading, raking, and potentially chemically lowering pH will be 
necessary. 

The next step is replanting the bare soil with a mixture of native species. The most cost effective 
method to establish a new meadow planting is to use a a Truax drill seeding machine to plant a 
mixture of grass, sedge and forb seeds. Spring planting will give the most rapid results, however 
it is possible to successfully plant from spring through fall. Typically an annual or fast growing, 
short lived., native grass is added to the mix to serve as a "nurse crop" to stabilize the soil and 
compete with fast growing invading weeds while the slower growing native perennials become 
established. Alternatively live plants, from very small (e.g. plugs) to large container plants may 
be installed, at much greater expense. 

Maintenance during the first year is very important, and different from subsequent years. At 
least once a month the site should be mowed to a height of about six inches. This is high enough 
to spare the desirable young perennial plants, and low enough to cut the annual weeds and 
prevent them from flowering and setting seed. This greatly reduces the amount of weeds (and 
thus completion) growing on the site the following year. 

Usually beginning in the second year, an annual mowing during late winter or early spring at a 
height of about six inches is the recommended way to maintain the field. This assumes 
acceptable establishment of the seeded species occurred during the first year. If large amounts of 
bare soil still persist, more regular, high mowing may be necessary. 
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Timing the annual mowing is important because the Dative warm season grasses and most of the 
forbs do not begin active, above ground growth until early to mid-summer and flower in late 
summer. Thus the field should not be mowed between July 1 and October 1. 

Forest 

In order to restore a natural understory below the existing tree canopy, all mowing should cease. 
Plantings of native shrubs including spicebush, arrowwood, sweet pepper bush, high bush 
blueberry (Vaccinium corymbosum) and others should be installed. Herbaceous plants including 
fems like cinnamon (Osmundastrum cinnamomeum) , royal (Osmunda regalis VIr. spectabilis), 
interrupted (Osmunda claytoniana) , New York (Parathelypteris nDl1eboracensis) and marsh fern 
(Thelypteris palustris var. pubescens) should also be used as well as a variety of wetland forbs 
and sedges. Maintenance should be limited periodic removal of invasive exotic species. 
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...... ALSO ADMITTED IN DISTRICT -OF COLUMBIA 

WALLER. SMITH & PALMER. P. C. 
COUNSELORS AT LAW 

52 EUGENE O'NEILL DRIVE 

P. O. SOX 88 

NEW LONDON, CONNECTICUT 06320 

TELEPHONE (203) 442-0367 

TELECOPIER 1203) 447-9915 

FOUNDED IN 1885 AS WALLER & WALLER 

July 31, 1995 

Mr. Frank Skwarek, Enforcement Officer 
Lyme Conservation commission 
Town of Lyme 
480 Hamburg Road 
Lyme, CT 06371 

Re: Richard and Rosa Girona Whitehead 
66 Selden Road, Tax Map 3, Lots 1 and 1G 

Dear Mr. Skwarek: 

OLD LYME OFFICE: 

103 - A HALLS ROAD 

P. O. BOX ·506 

OLD LYME. CONNECTICUT 06371 

TELEPHONE (203J434~8063 

TElECOPIER (203) 434-9452 

ESSEX: 

TELEPHONE: ,{2031 767-1333 

PLEASE REPLY TO 

Old Lyme 

This office represents Richard and Rosa Girona 
Whitehead, who have forwarded me your communication of July 26, 
1995. 

The Whiteheads are aware of the importance of the Lower 
Connecticut River Valley ecological system and note with interest 
your observations about the benefit of letting their meadow 
return to a natural state and evolve through respective 
successional states. This use of the meadow mayor may not have 
merit; however, the Whiteheads will continue to exercise their 
lawful right to decide whether the meadow should be allowed to 
return to a wild state, or remain integrated into their 
residential site. Mowing the meadow periodically merely 
maintains it in the open state it has remained in for living 
memory. 

While the Commission's view of desirable management of 
this meadow is interesting, my clients believe it has no basis in 
law and is entirely outside the Commission's purview so long as 
the Whiteheads refrain from activities properly regulated by the 
commission. Periodic mowing of an existing meadow is not 
properly within its scope of review. If the Commission desires 
to interpret its regulations to require its review and approval 

DEFENDANT'S 
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"VALLER, SMITH & PALMER, P. C. 

Mr. Frank Skwarek, Enforcement Officer 
Page 2 
July 31, 1995 

of periodic mowing of a meadow in or near a regulated area, in a 
flood plain, or in wetlands, my clients will be pleased to test 
this matter before the Superior Court. 

Similarly, your reference to a private agreement, the 
Restricted Covenant granted to the Lyme Land Conservation Trust, 
Inc ir.· en~{r~ly nU+~l'~~ Th~ ~ ~~i~c~on/o ~'UY1'~~;cr' J'on ~here ..;. ., _~ ... \....-4. - _ __ '-"_ _ •. _ \....O.Li ..... i.l_~_,.L. ........... ..J -: _._u...... -~. -.. -- . 
is nothing in that document granting the Commission enforcement 
rights. 

In conclusion, my clients will continue to exercise what 
they believe to be their lawful rights. The commission is 
requested to forward any further correspondence or notices with 
regard to this to my attention at this office. 

In order to ensure that the Commission is not accused of 
arbitrarily and selectively enforcing its regulations, I suggest 
that it similarly require this review of each and every landowner 
owning a meadow in a flood plain, wetland or within your 
regulated area as implied by the regulations. 

FBG:djp 

cc: Mr. Joseph standart wi encl. 
The Nature Conservancy of Connecticut. Inc. wj encl. 

Attn: L. Corey 
Lyme Land Conservation Trust, Inc. wi encl. 
Mr. Ralph Eno wi encl. 
Mr. Gary H. Reynolds, Jr. wi encl. 
Mr. John F. Tiffany, III wi encl. 
Mr. Roland Ballek wi encl. 
Mr. William Koch WI encl. 
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WALLER. SMITH & 
PALMER. P.C 

CounselQrs at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 

New London, CT 06320 
Tel. No. (860) 442-0367 

Juris Number 65975 

NO. KNL-CV-09-S001S07 S 

LYME LAND CONSERVATION 
TRUST, INC. 

VS. 

BEVERLY PLATNER 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

AUGUST ! ,2015 

PLAINTIFF'S PLANTING PLAN SUBMISSION 

In accordance with the Court's Order dated July 17, 2015, the plaintiff submits a 

planting plan entitled "66 Selden Road, Lyme CT - Restoration Installation 

Specifications" prepared by Larry Weaner Landscape Associates and Glenn Dreyer 

dated August 8, 2015 and attached hereto as Exhibit A. A copy of Larry Weaner's 

Landscape Associates information website page is attached hereto as Exhibit B. 

(00127399 II 
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LYME LAND CONSERVATION TRUST, INC. 

'~~/rA 

By /{&t//~ L(JJ; 
Tracy M. C· I!lns, of 
Waller, Smith & Palmer, P.C. 
Its Attorneys 



WALLER. SMITH & 
PALMER. P.C 

Counselors at Law 
52 Eugene O'Neill Drive 

P.O. Box !Ill 
New London. CT 06320 
Tel. :'\0. (860) -1-12-0367 

Juris Number 65975 

CERTIFICATION 

, This is to certify that a copy of the foregoing was mailed, postage prepaid, on this 
[·H day of August, 2015 to the following: 

As to the plaintiff, the Lyme Land Conservation Trust, Inc.: 
johnfpritchard43@gmail.com 

As to the intervening plaintiff, George Jepsen: 
gary.hawes@ct.gov 
karen.gano@ct.gov 

As to the defendant, Beverly Platner: 
santamendoza@comcast.net 
johnrlambert@gmail.com 
jb@attorneyjanetbrooks.com 

(001273991) 
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66 Selden Road, Lyme CT 

Restoration Installation Specifications 

Prepared by: La,,, Weone, Londscope AssodfJtes 

and 

Glenn Dreye" Consulting Botanist 

August ~ 2015 
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I. Introduction 

The intention of this plan is to restore the Protected Areas at 66 Selden Road, Lyme, CT that 
were converted to lawn and ornamental gardens back to a field. The court has ordered the use 
of plugs (small live plants) which will be inserted into the existing turf and garden areas to 
restore plant diversity and restore the field. Subsequent to the Court's ruling, and on July 24, 
2015, Glenn Dreyer made a site visit to the Protected Areas comprising the field to the north 
and west of the house that requires restoration. This planting plan, prepared in conjunction 
with Larry Weaner Landscape Associates, is based upon his findings during, and as a result of, 
this site visit. 

The fact that there is a dense cover (approximately 95" coverage in the turf areas) of a few 
species of introduced, sod-forming grasses means that the planted plugs must contend with 
intense competition for water, nutrients light and sPace. Not all species that would be present 
or deSirable in a natural meadow are suitable for planting In such dense turf. Certain measures 
should be taken to weaken the turf over time to favor growth of the planted plugs. 

II. Site Description 

The restricted area field has been divided Into four planting zones that correspond to 
differences In the environmental conditions on the approximately ten acre area to be 
rehabilitated. The accompanying map shows the approximate locations and areas of the zones 
on a recent aerial image of the property. All zones are In full sun, with the exception ofsman 
areas shaded by the occasional red cedar trees. Soil samples were collected from each zone on 
July 24, 2015 and analyzed by the University of COnnecticut Plant Science Department Soli 
Nutrient Analysis Laboratory, Storrs, CT. The solis in the flat area are mapped by the USDA as 
alluvial In origin and belong to the Pootatuck series, and experience seasonal flooding to a 
varying degree each year. A nearby neighbor estimated that on average about 15% of the flat 
area floods each year. 

The physical and chemical condition of the soits strongly influences the kinds of plants that can 
be successfully established and thrive over the long term. Testing pH provides a measure of the 
relative acidity or alkalinity of soil, and has a strong effect on how available essential chemical 
nutrients are to plants. Unmodified soils in this region generally have a pH from 3.5 -4.5 and are 
considered quite acidic. Warm season grasses and associated forbs prefer this low pH situation, 
as well as soils that are well drained, low in organic matter and relatively nutrient poor 

Zone 1 is the south facing slope directly below Selden Road. This slope is relatively short and 
very steep east of the driveway directly above the wet meadow wetland, and it is heavily 
planted with ornamental shrubs and perennials. The slope to the west of driveway is less steep 
and has more extensive ornamental plantings. The soil sample taken In the middle of the 
western side slope had a pH of 5.4, organic matter of 4.9", a Sandy Loam texture (67" sand) 
and relativelv low nutrient levels, although higher than the other three zone samples. The soil In 
this location Is much drier and more shallow (soil corer only penetrated 4-5 inches). This slope is 
not subject to flooding. All ornamental plantings must be removed and adequate erOSion 
control installed to prevent damage to nearby wetlands. 

Zone 2 is the large, flat area on the western side of the property adjacent to the river border 
strip (an area of vegetation not converted to lawn by the Platners, see map). Zone 2 comprises 
the relatively higher elevation~ flat ground roughly within the 8.5 to 7 foot contours (height 

66 Selden Road_Restoration Installation and Management_201S-08-0S I page 2 of 9 
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above sea level as taken from the Garcia 2009 site plan). The adjacent, unconverted vegetation 
is characteristic of very dry, well drained habitats and includes native field species such as little 
bluestem, switch grass and purple love grass, as well as the Connecticut state threatened false 
beach heather. The soil sample In Zone 2 had a pH of 5.4, 2.7 " organic matter, a Sandy Loam 

. texture (68% sand), and relatively low nutrient levels. Ornamentals In the planting beds below 
the red cedar trees must be removed prior to planting plugs. This zone extends south to the 
area west of the house where the restricted area was also converted to turf. The understory of 
the red cedar grove directly adjacent to the north and north west side of the residence will not 
be under-planted with plugs. 

Zone 31s a narrow buffer strip approximately 15 feet out from the border of the flagged wet 
meadow wetland that crosses under the driveway near Selden Road. The soli sample had a pH 
of 5.3, 1.4% organic matter, a Sandy Loam texture (70% sand), and relatively low nutrient levels. 
Soli cores taken about 12 feet beyond the wetland vegetation edge were the only samples 
examined on the site that were noticeably moist (in late July). This zone would be the first to 
flood as tides and/or the watertable rises. In July 2015 some wetland species were observed 
beginning to venture out Into the turf from the formerly mowed wetland edge. 

Zone 4 is the flat, somewhat lower area on both sides of the driveway between Zone 1 and 
Selden Cove. Generally the elevation is between from about 7 to 5 feet. The pH in the sample in 
Zone 3 was 5.8, organic matter 1.2 %, with a Loamy Sand texture (79.2% sand) and relatively low 
nutrient levels. This area would likely flood before Zone 2. Some Incursion of wetland plants 
from the wet meadow and from the thin strip of natural vegetation along Selden cove can be 
expected. 

Zone 5 is a beach west of the residence, surrounded on three sides by large logs, that we 
measured to be approximately 60 x 20 feet in size. It was evidently created by importing sand to 
the site. The soil is pure sand, over one foot deep at the eastern end. The logs should be 
removed prior to planting. 
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II. Site Preparation Specifications 

In the year(s) prior to planting, the meadow should be mowed at least once per year In early 
spring, and Ideally again In mid*June if possible. The purpose of the second mowing is to weaken 
the turf grasses. 

The soils at this site are well drained, are relatively low in nutrients and organic matter, but have 
a higher than optimal pH. It is recommended that sulfur be used to acidify the soil. 

March prior to planting: 

1. Apply pelletized sulfur at a rate to drop pH to 4.5. (450 pounds per acre to drop pH .5 
point). 

8 weeks before Pfanting: 

1. Delineate planting area using appropriate marking equipment. 
2. Flag desired plants (if any). 
3. Grub out all planted shrubs and perennials in the ornamental planting beds. 
4. Rough grade aff newly disturbed areas. 

4 week before planting: 

1. Grub out any woody plant resprouts in the ornamental planting beds. 
2. Mow all areas to be planted as low as possible (circa 1 inch). 
3. Rake away any debris. 
4. Remove all logs along beach. 

1 day before planting: 

1. Mow all areas to be planted as low as possible (circa 1 inch). 
2. Rake away any debris. 

66 Selden Road_Restoration Installation and Management_201S-0g-QS I page 5 of 9 

A185 



III. Installation Specifications 

EROSION CONTROL 

Erosion control fabric should be used In all areas In Zone 1. where shrubs and perennials are 
going to be removed leaving bare ground. Jute Is a short term product (1.2 months) that provides 
immediate protection from sUrface erosion and helps retain soil moisture Improving vegetation 
establishment. 

All erosion control should be completed prior to commencement of planting. 

MaterIals - 6" U shaped sad staples, at least .12 inch diameter, galvanized wire. 
Jute mat should meet following technical specifications: 

Materlal-woven fabric of undyed unbleached jute 
Warp Count -19.5 per ft. 
Weft Count -14.0 per ft. 
Weight -14.7 oz/per square yard 

1. Rough grade area - remove any mulch, large stones and any other obstructions that rise 
above the soil level. 

2. Roll jute up and down slope, never along the contour. 
3. layout rolls so edges overlap each other by at least 4 inches. 
4. Matting should have good contact with the soil surface and be secured with an 

appropriate number of 6" metal pins (sod staples) for degree of slope. 
5. Matting should be secured with pins at 1.5 - 3' intervals along the length of the matting 

and staggering pins 1.5' -2' across the matting. Pins should be driven flush with the soil 
surface at a perpendicular angle. 

PLANnNG (April 1.5 -June 1. OR September 1.5-November 1.5) 

All planting specifications pertain to live plant material in plug forms. Recommended spacing is 
as indicated on Live Plant Lists; Plant in cool weather, overcast days are ideal. 

1. Water plants in containers prior to removal. 

2. Apply Liquid Fence (deer deterrent product) per label prior to installation. 

3. Remove plant from containers. Remove as much of the 5011 from around roots as 
possible (partially bare root plant). This will help reduce plant desiccation from being 
planted into such a sandy soil. 

4. Dip plant roots in Agrigel slurry per label (reduces transplant shock). 

S. Use a mini-pick or other appropriate tool to excavate planting holes on specified centers 
in a staggered pattern. Scrape away existing sod in area that plug will be planted. Dig 
hole wide enough so that it can fit the roots of the plug after they have been manually 
spread out laterally. 

6. Spread out roots of plug as much as possible. Position the plant In the center of the hole 
at a level equal to existing grade and backfill with native soil. Note: if planting late in the 
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season, planting plugs on an angle can reduce chances of frost heave (this may also 
make it harder for deer to pull plugs out of the ground). 

7. Manually tamp the soil around the plants. Fill the hole from bottom to top, packing soil 
firmly to prevent air pockets around roots. 

8. If possible, generously water the plant after backfilling. 

Note: In areas where erosion control fabric has been installed, the matting should just 
be pulled wide enough to insert the plug. The fabric should not be cut. 

IV. Plant Schedules 

The recommended plants are a mixture of both native and naturalized field species. The goal for 
the initial plug planting is that approximately 75% of the plants are grass species and 25 % 
broadleaved forbs. Given the current complete dominance of the site by cool season, non-native 
turf grass, the eventual result should be a field dominated by grasses, some of which are native, 
with a small amount offorbs. The list provides the relative percentage that each species 
contributes to the planting in each zone, and also the number of plugs for each species in each 
zone with 24 inches on center plant spacing. 
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v. Management Protocols 

A. SHORI TERM 

These procedures should be used until the pre-existing field condition is successfully 
established, probably for a period of 3 years. 

If weed control becomes necessary, it may be accomplished through use of selectively applied 
organic herbicides, andlor selective mowing using a string trimmer. 

MOWING REGIME 

March: Annual Removal of Dead Top Growth 

• Mow dead growth annually at 4-5 inches to prevent the emergence of woody 
species. Mowing should be performed with a rotary or flail type mower that chops 
growth and does not inhibit emergence of new growth in the spring. Do not remove 
chopped plant refuse as it returns organic matter and nutrients to the soil. 

Mav: Additional Mid-Spring Mowing 

• This 3- 5 inch high cut will favor the warm season grasses (which are not yet above 
ground) while slowing growth of the cool season grasses. Summer and fall flowers 
will still have time to re-grow sufficient top growth to bloom later in the same 
season, although bloom times may be delayed. Flowering plug speCies have been 
selected to favor those that bloom later in the summer. 

SULFUR APPLICATION (YEARS 1-3 AFTER PLANTING) 

Apply pelletized sulfur at a rate to drop pH to 4.5. (450 pounds per acre to drop pH .5 point) in 
March. Test soil pH in fall to determine application necessity and rate for following year. 

B. LONG TERM 

Once the installed plugs have successfully established and the field has returned to the pre
existing condition, once or twice a year mowing and occasional invasive species control should 
be the only maintenance needed. Mowing should always be done as early as conditions in spring 
allow, generally between mid-March and mid-April. If a second mowing is desired, it should 
occur in early October. 
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Principal & Founder I Larry Weaner Landscape Associates 

PRIf\ICIPAL & FOUNDER 
LARRY WEANER has over 30 years of landscape design and 

installation experience. combining expertise in horticulture. 

environmental science. and the traditions of garden design. 

His design and restoration work spans more then ter. states 

and has been profiled in national publications. including The 

New York Times. The Wall Street Journal, Landscape Architecture 

Magazine. Garden Design. American Gardener, Wildffower 

Magazine. and ASLA's "The Dirt' blog. Larry has received 

,Jmerous awards for his work. including the Landscape 

Design Award from the New England Wildflower Society for 

use of native plants in 'exceptional and distinctive landscape 

compositions. 

PORTFOLIO COLLABORATIONS 
wHh lANDSCAPE. ARCHITECTS 

EDUCATION 

His approach to creating and managing native landscapes appeals to audiences nationwide, Larry has presentee at Americar. Society of 

Landscape Architects (ASLA) Annual Meetings and state chapter meetings. AsSOCiation of Professional Landscape Designers (APlD) 

events. Cultural landscape Foundation tours. and the Garden Writers Association National Conference. He has also spoken at the 

Institute of Ecosystem Studies. the New York Botanical Garden. the Lady Bird Johnson Wildflower Center. the Mad Gardeners 

Conference, the Millersville Native Plant Conference, Morris Arboretum of the University of PennSYlvania, the National Arboretum in 

Washington. DC, the National Wildlife Federation. and the New England Grows conference. He is a founding member of Associatior of 

Professional Landscape Designers (APLD) and a former member of APLD's Environmental Committee. Garden Club of America recently 

awarCied him an honorary membership, 

1990. Larry developed New Directions in the American Landscape (NDAL). a conference and workshClp series dedicated to advancing 

tile art and science of natural landscape design. Co·sponsors of NDAL programs include the Atlanta Botanic Garden. Brandywine 

Conservancy, Brooklyn Botanic Garden, Connecticut College Arboretum. Holden Arboretum, Morris Arboretum of the University of 

p. nnsylvania, Mortol' Arboretum, and Tower Hill Botanic Garden among others. This influential series has a loyal following in the 

landscape fielCi 

Larry is currently writing a book about his work (Timber Press, 201. 

PHOTO: Kim Sokoloff 

© f.arry Weaner landscape ASSOCiate!, 43 limekiln Pike #100, Glenside PA 19038 215.886.9740 infO@lweanerassociates.com 
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COLLABORATIONS withLANDSCAPE ARCIDTECTS I Larry Weaner Landscape Ass ... Page 1 of 1 

COLLABORATIONS with 
lANDSCAPE ARCHITECTS 

ABOUT PORTFOLIO 

We frequently collaborate with landscape architecture firms nationwide on 

",ative meadows, woodland restorations, and natural areas management. We 

have been in business for over 30 years and have developed reliable techniques 

th~t maximIze success on projects where traditional Jesigr practice. ,often fali 

short. Our presence on your design team can increase rOur chanct of securing 

projects where natural areas are a significant component. and once . project 

begins, we can help you achieve a range of aesthetic, ecologica/. and firandal 

'lbjectives. We are also skitled in the implementation of natural areas deSigns 

ar,. k'1oW well what it takes to bring projects to success -from inception to 

"aturlty. 

Meadow, and grasslands 

Shrublands 

Woodlands 

Proposal development (including written materials project images, and 

. ospective client presentations) 

EStgr spec ifkations (including !)jt~ assessment Ctl5tcm SEed IT lxe~ plant 
ists, and tmplementation procedures) 

Aanagemen' plans (including invasive species contro' and strategle' for 

',atural recruitment and plant introductIon 

'"5entation: to clients, stakehOlders. regulators. and the genera' public 

Contractor overslgnt 

Project monitoring tincluding preparation of statur reports ano .lpailte 

recommendations for management plans) 

EDUCATION 

Oehme van Sweden Washington. DC 

OUN Phi/aaelphic Pi 

SWA Group Sausa/itc", CA 

PWP Landscap" Architecture Berkeley, CA 

Des ign Workshop A",.n CO 

JafT\es Corner Field Operations New '(c'k. '1\ 

Nelson Byrd Woltz N·!\\< York. NY 

Terrain New)/k. NY 

fhomas Balsiey Associates New YorK NY 

Constance Havdock Landscape Architecture LocI/st 

Val/c, N\ 

Taylor Design Group Mount Laurel. N) 

Carter Van Dyke & Associates Doylestown. PA 

Derek & Edson Associates lititz. PA 

Landstudies.!lc LiIi!! P{J. 

Lane, Design Assocti'tes Philaddphlt p! 

Mark Wi 'ard & Assoriales PhoeniX. MD 

Susah Coher Landscape Architect RIverside. (1 

Environr ,ental Land Sc;'Jtions, LLC Ncrwalk. (T 

Lam Weaner Landscape Aswci.le, 43 Limek,ln Pike #100. Glenside PA 1'1036 215.8(· 974(' .fo· :'Neanerassociates.com 

NEWS 

http://lweanerassociates.coml?page_id=13 817/2015 
A191 



DOCKET # KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC., et a1. 

v. 

BEVERLY PLATNER 

SUPERIOR COURT 

JUDICIAL DISTRICT OF NEW 
LONDON 

AT NEW LONDON 

AUGUST 7, 2015 

DEFENDANT'S SUBMISSION 
OF COURT-ORDERED PLANTING PLAN 

Pursuant to an order of the court, Koletsky, J., dated July 17, 2015, the parties were 

ordered "to submit planting plans for the fields." Thereafter the court would issue further 

specific orders. The defendant, Beverly Platner, submits this planting plan to comply with that 

court order. 

By filing this plan, the defendant does not waive her right to contest the validity of the 

underlyingjudgrnent and supplemental orders in this matter, either as a matter of fact or law in 

appeals now pending or to be filed. 

The evidence in the trial establishes that the defendant slice-seeded one type of grass 

seed, rye seed. Trial transcript of March 4,2015, p. 25, lines 22-27 and p. 26, lines 1-2, 17-24 

(testimony of Brandon Novack). The wetlands scientist, Michael Klein, testified that a 

multitude of seeds were dormant in a seed bank in the fields. The seed bank is a source of the 

vegetation that is naturally available in the area. Under the right growing conditions, these 

seeds would grow. This was proved true by the presence of over 50 documented species of 

vegetation now growing in the field. This has occurred after an absence of mowing, fertilizing 
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and watering in the short period of time from the issuance of the court order in March, 2015 

until the field study conducted by the Mr. Klein's firm in the beginning of July, 2015. Thus, the 

defendant continues to believe that if the field is left alone, it will revert back to its state in 

2007. However, to comply with the court's order, the defendant hereby submits this planting 

plan developed by Michael Klein. 

RESPECTFULLY SUBMITTED, 

DEFENDANT, 
BEVERLY PLATNER 

By 301583 
Janet P. Brooks 
JANET P. BROOKS ATTORNEY AT LAW, LLC 
1224 Mill Street, Building B, Suite 212 
East Berlin, Connecticut 06023 
Juris Number: 301583 
Tel. (860) 828-2092 
Fax (860) 256-8214 
e-mail: jb@attorneyjanetbrooks.com 
Her Attorney 
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CERTIFICATION 

I hereby certify that on this 7th day of August, 2015, a copy of the foregoing was sent 
electronically by email to all counsel of record as follows: 

As to the plaintiff, Lyme Land Conservation Trust, Inc.: 
J ohn.pritchard@pillsburylaw.com 
tmcollins@wallersmithpalmer.com 

As to the intervening plaintiff, George Jepsen: 
Garv.hawes@ct.gov 
Karen. gano@ct.gov 

As to the defendant, Beverly Platner: 
santamendoza@comcast.net 
johnrlambert@gmaiLcom 
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Commissioner of the Superior Court 



Environmental Planning Services, LLC 

August 7, 2015 

Mr. John Lambert 

25 Trumbull Place 

North Haven, CT 06472 

RE: Lyme Land Conservation Trust, Inc. 

v. Platner 

Dear Mr. Lambert: 

Wetland, Biological and Soil Sciences 

I am writing to transmit the attached planting plan, prepared in compliance with the Court's July 17, 

2015 Post Judgment Restoration and Clarification Order. The court ordered that the fields subject to 

the conservation restriction "be planted with 'plugs' or similar devices to restore the lawn to a natural 

state that will not require chemicals to be placed upon these wetlands". The underground irrigation 

system is to be abandoned and the tree rings are to be removed.1 

As you may recall, after conducting a botanical and soil investigation at the site, and after reviewing 

historical aerial photographs and topographic maps (extending back to 1934 and 1893, respectively), I 

concluded that the Platner property has been extensively modified and managed since at least 1893, 

and that there is no evidence that the site was ever dominated by warm season grasses. To the 

contrary, the soils, botanical, and aerial photo evidence led me to conclude that the site has been 

dominated by native and non-native cool season grasses and was most likely managed as a mowed hay 

field for many decades prior to the Platner's purchase of the property at 66 Selden Road. Finally, the 

July and November mowing regime reportedly practiced for many years would favor cool season 

grasses. 

It is not possible to ascertain with any certainty the precise state of the property when the Platner's 

acquired it. However, the attached planting plan will re-establish a field dominated by native and non

native cool season grasses and forbs, which in my professional opinion, was the condition that prevailed 

at the time of their purchase. The plan includes the following measures: 

1. The open fields2 to be restored in the restricted area have been classified into three groups (plus the 

tree rings) based on their natural ability to support various plants without irrigation, fertilization, 

herbicide treatment, or regular mowing. While preparing this plan, I became aware of the location and 

results of soil samples that Glenn Dreyer collected from the Platner property on July 27, 2015. 

1 ORDER 080571 DOCKET NO: KNLCV096001607S, SUPERIOR COURT JUDICIAL DISTRICT OF NORWICH/NEWLON DON, AT NEW 

LONDON,7/17/2015 

2 The woodlands and the beach area west of the house are to be treated separately per the court's order. 

89 Belknap Road 
West Hartford, CT 06117 
Phone 860-236-1578 Fax 
michael.klein@epsct.com 

10 Maple Street 
Chester, CT 06412 

Phone 860-322-4524 Fax 
eric.davison@epsct.com 

www.epsct.com 
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The samples do not appear to be randomly distributed across the restricted area; instead they were 

located predominately in portions of the site that are already known to be drier and sandier than is 

typical for the entire restricted area. 

2. We have specified herbaceous plants that are appropriate for four different soil, light, and moisture 

regimes that prevail in the restricted area. The plant list and installation specifications include special 

measures to attract and support native pollinators such as bees and butterflies. 

3. We have identified portions of the restricted area that are not to be disturbed: 

• A Connecticut-listed threatened species is present in the northwest quadrant of the site. This 

plant thrives under the existing, open conditions. However, it is very sensitive to competition 

and is likely to be extirpated from the site if additional plants are installed in that area. 

• The two wet meadow areas on either side of the driveway near Selden Road are in a "natural 

state", vegetated with predominately native species. No work is required or proposed. 

4. We have specified plugs and a predominately native seed mix for the areas around and under the 

existing native cedar tree "islands" or "tree rings". This will effectively stabilize the soil, replacing the 

ornamental perennials, annuals, and mulch that are to be removed under the order. Plugs alone are 

not sufficient in this area. 

5. Plugs of native forbs and grasses are to be installed throughout the open fields in the restricted area. 

The total area to be planted is approximately 7.4 acres; 4233 plugs will be planted. Depending on the 

time and weather at the time of installation, the plugs may require supplemental irrigation until they are 

established. 

7. The sloping areas along Selden Road will require mulching or erosion control fabric, installed as per 

manufacturers specifications. 

6. We have specified a protocol for a biologist to supervise the work. This supervision is critical. The 

protocol includes the authority for the biologist to institute remedial actions that may be required to 

insure success. 

Please call me if you have any questions regarding our findings or the proposed plan. 

Yours truly, 

Michael S. Klein, Principal 

Soil Scientist 

Professional Wetland Scientist 
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Interpreting 
Easements 

on 

By Nancy A. McLaughlin 

The public is investing billions 
of dollars in conservation ease
ments through federal, state, 

and local tax incentive and easement-
purchase programs. The National 
Conservation Easement Database 

Nancy A. Mclaughlin is the Robert W. 
Swenson Professor of Law at the S.J. 
Quinney College of Law of the University 
of Utah in Salt Lake City, Utah. She is the 
associate journal editor for trust and estate 
for the Real Property, Trust and Estate 

Law Journal and the chair of the Trust & 

Estate legislative and Regulatory Issues 
Committee. 

30 PI\OBATE & PnOI'EUTY I!iI MMcKlAPRIL 2015 

estimates that roughly 40 million acres 
are now encumbered by conservation 
easements. As the number of conserva
tion easements grows, the easements 
become more complex, and the under
lying lands change hands, we can 
expect to see an increasing number of 
disputes involving the interpretation of 
these instruments. 

A key question in this context is 
whether conservation easements 
should be interpreted in favor of the 
free use of land/ which is a rule of 
construction often applied in the pri
vate senritude context. The answer is 
no. 
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As explained below, conserva
tion easements, which are created to 
benefit the public and heavily sub
sidized by the public, should be 
interpreted in favor of carrying out 
their conservation purposes. Such 
an interpretation would ensure that 
conservation easements accomplish 
the conservation objectives for which 
they were created, while also per
mitting unanticipated, innovative, 
and stewardship-affirming uses of 
the land. Such an interpretation also 
would prevent the degradation and 
destruction of conservation values 
and loss of public benefit that would 



occur if landowners were permitted 
to engage in activities not specifi
cally prohibited in an easement even 
though such activities are contrary to 
the easement's conservation purpose. 

Not Private Servitudes 

Conservation easements are fun
damentally different from private 
servitudes, such as right-of-way 
easements agreed to between neigh
bors. Private servitudes are private 
contracts agreed to between private 
parties for private benefit. Conser
vation easements, on the other hand, 
which are typically held in gross, are 
generally validated under state law 
only if they are (1) created for con
servation purposes that benefit the 
public and (2) held by a government 
entity or charitable organization 
on behalf of the public. The pub-
lic heavily subsidizes the creation 
of conservation easements. In addi
tion, regulatory authorities, including 

state Attorneys General and the IRS, 
oversee the nonprofit entities that 
administer and enforce conservation 
easements on behalf of the public. 

In SW11, conservation easements 
are not private servitudes. They are 
conveyed to government entities 
and charitable organizations to be 
held and enforced for the benefit of 
the public, and the public invests in 
and is the beneficiary of such ease
ments. Because of the public interests 
involved, conservation easements 
should be afforded more stringent 
protections than privately held servi
tudes. See, e.g., Restatement (Third) 
of Property: Servitudes §§ 7.11, 8.5. 

Conservation Purpose as 
Touchstone 

Conveyance of a conservation ease
ment creates an ongoing relationship 
between the holder of the easement, 
as representative of the public, and 
the owner of the encumbered land. 
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Both grantor and grantee intend that 
the easement will not only protect 
certain conservation values of the 
land (that is, accomplish the ease
ment's conservation purpose) but 
also permit the owner to use the land 
in manners not inconsistent with that 
purpose. It has long been recognized, 
however, that it is impossible at the 
time of conveyance to specify every 
conceivable variation of use, activity, 
or practice that in the future might 
or might not have an adverse impact 
on conservation values. Janet Diehl 
& Thomas S. Barrett, The Conservation 
Easement Handbook 174 (1988). Fifty 
years ago it would have been impos
sible to predict the placement of 
cell-phone towers on easement-pro· 
tected lands, or a change in forestry 
practices to favor prescribed burns, or 
the use of drones to monitor compli
ance with an easement. 

For a conservation easement to 
operate successfully as a long-term 

PHOBATE & PIIOI'EHTY MARcH/APRil 2015 



land protection tool, consistency 
with the easement's purpose must 
be the standard against which all 
future uses are measured, and many 
conservation easements expressly 
so provide. In accordance with The 
Conservatiol1 Easement Handbook, the 
typical conservation easement 
(1) states the easement's overall pur
pose, which generally is to protect the 
conservation values of the property 
forever or in perpetuity; (2) prohibits 
all uses that are inconsistent with the 
easement's purpose, including cer
tain uses that are expressly listed as 
prohibited (such as industrial, mining, 
and certain development and com
mercial activities); and (3) reserves 
to the grantor and his successors the 
right to engage in all uses that are 
consistent with the easement's pur
pose, including certain uses that are 
expressly listed as permitted (such 
as limited residential use and certain 
farming, ranching, and recreational 
uses). 

Except for the rare easement spe
cifically drafted to provide that 
anything not expressly prohibited is 
permitted, the stated purpose of a 
conservation easement should be its 
touchstone. Diehl & Barrett, supra, at 
174. That is, the easement should be 
interpreted over time to permit unan
ticipated uses only if those uses are 
consistent with the easement's pur
pose. Interpreting easements in this 
fashion will ensure that they are fun
damentally stable, yet adaptable, 
instruments. They will protect the 
conservation values of the subject 
land for the benefit of the public over 
the long teml, and at the same time 
permit unanticipated uses provided 
those uses are consistent with or fur
ther the purpose of the easement. 

Of course, interpreting conserva
tion easements in favor of carrying 
out their conservation purposes 
will not resolve the sometimes diffi
cult question of whether a proposed 
use not specifically or ambiguously 
addressed in the easement would be 
consistent with the easement's con
servation purpose. It will establish, 
however, the appropriate framework 
for interpretation: any proposed futll1'e 
lise not specifically or ambiguously 
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Even courts that feel 
constrained to apply 
the free-use-of-Iand 
rule should mitigate 
the harshness of that 
rule by giving great 
weight to the intent 
of the parties and 
not defeating the 

purpose for which the 
conservation easement 

was created. 

addl'essed in tIle easement SllOlild be pel'
mitted only if it is consistent with 01' 
fUl'thers the easement's conservation 
purpose. 

Servitude Interpretation 
Interpreting conservation easements 
to carry out their conservation pur
poses is in accord with both modem 
and traditional approaches to servi
tude interpretation. The Restatement 
(Third) of Property: Servihldes 
reflects the modem approach. Under 
Restatement § 4.1(1), if the terms of a 
servitude are ambiguous, "[the] ser
vitude should be interpreted to give 
effect to the intention of the parties 
ascertained from the language used 
in the instrument, or the circum
stances surrounding creation of the 
servitude, and to carry out the pur
pose for which it was created." The 
Restatemellt expressly rejects the 
rule that servitudes be narrowly con
strued to favor the free use of land. 
The comments explain that servi
tudes are now widely used and play 
an important role in the utilization 
of land resources, and the antirestric
tions policy is outdated because it can 
both invalidate servitudes that con
tinue to perform important functions 
and frustrate the parties' intent. 

Even in jurisdictions hesitant to 
embrace the Restatement's approach, 
a close analysis of the rule favoring 
free use of land confirms that it has 
no place in the conservation ease
ment context. That rule is a subset 
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of a more general rule of construc
tion, which provides that, in chOOSing 
among reasonable meanings of an 
ambiguous agreement or term, the 
meaning that is more consonant with 
public policy or serves the public 
interest should generally be preferred. 
In the past, interpreting land use 
restrictions in favor of free use of land 
was considered to be in the public 
interest because land use restrictions 
were viewed as constraining socially 
productive uses of land (that is, com
mercial, residential, and other forms 
of development). There has, how
ever, been a fundamental shift in our 
attitude toward land use restrictions, 
particularly in the land conserva-
tion context. It is now recognized that 
imposing restrictions on the devel
opment and use of land to protect 
conservation resources can provide 
significant benefits to the public and, 
thus, is in the public interest. In other 
words, land conservation is itself now 
recognized as a socially productive 
use of land. 

This recognition has led to legis
lation in aliSO states and the District 
of Columbia enabling the creation 
and enforcement of conservation 
easements, as well as the signifi-
cant investment of public resources 
in such easements. Accordingly, in 
interpreting conservation easements, 
the meaning that is consistent with 
or furthers the conservation pur-
pose of the easement should be 
preferred because that interpreta-
tion will be consistent with public 
policy and serve the public interest. 
By the same token, interpreting con
servation easements in favor of free 
use of land would be directly con
trary to the public interest because 
all uses not specifically prohibited in 
the deed would be permitted, even if 
inconsistent with the continued pro
tection of the conservation values of 
the land. Given the impossibility of 
anticipating and prohibiting every 
conceivable use that could degrade or 
destroy conservation values, such a 
rule of construction would effectively 
eviscerate conservation easements as 
long-temlland protection tools. 

Finally, even courts tllat feel con
strained to apply the free-use-of-Iand 



rule should mitigate the harshness of 
that rule by giving great weight to the 
intent of the parties and not defeating 
the purpose for which the conserva
tion easement was created. See, e.g., 
Joslin v. Pine River Dw. Corp., 367 A.2d 
599 (N.H. 1976); Mnnn v. Levin, 861 
A.2d 1138 (Vt. 2004); Johnson v. Daw
son, 856 N.E.2d 769 (Ind. Ct. App. 
2006). The parties involved in the 
creation of a conservation easement 
include not only the grantor and 
the grantee but also the public. The 
intent of those parties to accomplish 
the easement's conservation pur
pose should be clear, either because 
that intent is expressly stated in the 
easement or because it can be ascer
tained from reading the easement as 
a whole in light of the circumstances 
surrounding its execution, including 
the policy and purpose of the appli
cable state enabling statute and any 
relevant tax incentive or easement
purchase program. 

Illustrative case Law 
A number of cases illustrate the inter
pretation of conservation easements 
in favor of accomplishing their con
servation purposes. 

Goldmuntz 
In Goldmuntzv. Chilmark, 651 N.E.2d 
864 (Mass. App. Ct. 1995), the Mas
sachusetts Appeals Court held that a 
landowner who acquired a residen
tial estate encumbered by a perpetual 
conservation easement could not 
construct an in-ground swimming 
pool on the protected property, even 
though the easement reserved to the 
landowner the right to improve the 
existing dwelling and build acces
sory structures appropriate to certain 
passive recreational uses. The stated 
purpose of the easement was lito 
restrict the use of the land and retain 
it predominantly in its natural, scenic 
and open condition" for the benefit of 
the Town of Chilmark, the holder of 
the easement. 

The court interpreted the reserved 
rights in light of both the easement's 
stated purpose and the specific 
restrictions in the deed, which, 
among other things, prohibited the 
construction or placing of structures 

on or above the ground and any sur
face use of the land other than uses 
consistent with allowing the land to 
remain predOminantly in its natural 
condition. The court concluded by 
noting that, in addition to its social 
benefits, a conservation easement 
yields an economic benefit to the 
grantor of the easement and succes
sor owners of the property. In return 
for that benefit, said the court, "it 
is reasonable that the conservation 
[easement] be protected against expe
dient exemptions which defeat the 
purpose of preserving land in its nat
ural state. " 

Chatham Conservation Foundation 
Seven years later, the Massachusetts 
Appeals Court expressly instructed 
that a conservation easement must 
be interpreted in accordance with its 
conservation purpose. Chatham Con
servation Foundation, Inc. v. Farber, 779 
N.E.2d 134 (Mass. App. Ct. 2002), 
involved a conservation easement 
granted to Chatham Conservation 
Foundation in 1969. The easement 
encumbers an expanse of salt marsh, 
coastal dune, and beach abutting 
Chatham Harbor that is part of three 
residential lots. The stated purpose 
of the easement is to "preserve the 
premises as nearly as may be in the 
natural state in which they now are." 
The easement prohibits erection or 
placement of buildings or other struc
tures (except fences) on the premises, 
but also provides that it does not 
affect the right of the grantors or their 
successors to "pass and repass" over 
the premises. 

At issue in Chatham was the pro
posed replacement on one of the lots 
of a surface-mounted plank walk
way, which ran across the salt marsh to 
the beach, with an elevated walkway. 
The owners argued that the surface
mounted walkway was unsightly and 
unsafe and that an elevated walkway 
would be more environmentally ben
eficial because the surface-mounted 
walkway prevented growth of the 
marsh grass and scoured the marsh
land with each tide. The owners also 
argued that the right to replace the 
surface-mounted walkway with an 
elevated walkway was inherent in 
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their right to pass and repass over 
the premises. The Foundation, quot
ing Goldmuntz, argued that pennitting 
elevated walkways would create an 

"expedient exemption" to the conserva-
tion easement's restriction on structures 
that would defeat the easement's 
purpose of preserving the land in its 
natural condition. 

The trial court held for the Foun
dation, reasoning that, because the 
conservation easement prohibits erec
tion or placement of any structures 
(except fences) on the premises, and 
elevated walkways are structures, 
elevated walkways are not pennit
ted. The appeals court reversed. It 
first held that, as a matter of law, the 
right to make reasonable repairs 
or improve the passageway to the 
beach was incidental to the landown
er's right to pass and repass over the 
premises. It then remanded so the 
trial court could resolve the ambi
guity in the deed, namely whether 
the proposed elevated walkway fell 
within the easement's prolubition 
on structures or was a reasonable 
improvement incidental to the own
ers' right to pass and repass. 

In remanding, however, the 
appeals court instructed that a 
conservation easement '''must be 
construed beneficially, according to 
the apparent purpose of protection 
or advantage •.. it was intended to 
secure or promote.'" It also discussed 
numerous factors indicating that an 
elevated walkway would be more 
consistent with the easement's pur
pose of preserving the land in its 
natural condition, ,and it instructed 
the trial court to consider the envi
ronmental benefits in making its 
determination. On remand, after 
several status conferences with the 
trial court, the Foundation agreed to 
permit construction of the elevated 
walkway and the case was dismissed. 

Rattee 
In a slightly different context, the 
New Hampshire Supreme Court also 
interpreted a conservation easement 
to carry out its conservation purpose, 
which was determined by refer-
ence to the state statute authOrizing 
the purchase of the easement. State 
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v. Rattee, 761 A.2d 1076 (N.H. 2000), 
involved a conservation easement 
purchased by the state for approxi
mately $400,000 under a program 
created for the purpose of preserv
ing the state's limited agricultural 
land. Rattee purchased the land, sub
ject to the easement, and proceeded 
to excavate a field in preparation for 
the construction of a 5,500 square 
foot home and 1,500 foot driveway. 
Although the easement reserved 
to the owner the right to construct 

"dwellings to be used for family liv-
ing," it also stated that the committee 
administering the easement-purchase 
program had to approve the construc
tion and that such approval"shall be 
granted only when it will not defeat 
or derogate from the intent of [the 
easement]." The committee refused 
to grant approval for the construction, 
and Rattee sued. 

The New Hampshire Supreme 
Court held for the state, determin
ing that the committee's decision not 
to approve construction of the pro
posed home and driveway, which 
would have removed two acres of 
productive soil from cultivation, was 
reasonable in light of the statutory 
purpose of the easement and the 
availability of an adjacent home site 
that was exempt from the easement. 
The court also noted that the commit
tee's decision to deny approval had 
been '''without prejudice ... to [Rat
tee's] submission of a subsequent 
application containing a construction 
proposal which is consistent with the 
purpose of the [easement]." 

Southbury Land Trust 
In Southbury Land Trust, Inc. v. Andri
covich, 757 A.2d 1263 (Conn. App. 
Ct. 2000), the Connecticut Appellate 
Court was faced with interpreting a 
conservation easement encumbering 
a nine-acre farm that permitted the 
construction of "an additional dwell
ing unit ... in a dwelling or another 
building" to be used by family mem
bers of the farmer owning the land. 
The landowner argued that the ease
ment permitted construction of a 
second detached single-family dwell
ing on the farm to be used by family 
members. The land trust holding the 
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easement argued that the additional 
dwelling had to be attached to or con
structed within an existing structure 
on the farm. 

In holding for the landowner, the 
court referenced the rule of construc
tion favoring the free use of land, 
noting that '''[a] restrictive covenant 
must be narrowly construed and 
ought not to be extended by implica
tion.''' The court also looked to the 
parties' intent, however, and found 
construction of a detached single
family home to be occupied by the 
relatives of the landowner to be con
sistent with the intent to preserve the 
pastoral aspects of a working farm. 
The court further cautioned: 

Of course, we can imagine 
circumstances in which the 
construction of a single family 
home on [the farm] would vio
late the conservation agreement. 
If, for example, a very large, 
contemporary mansion that 
obscured the pastoral view of 
the farm was built in the middle 
of [the farm], then the spirit of 
the easement would clearly be 
undermined. The plaintiff most 
likely would be able to enjoin 
the construction of such a house 
on the ground that it would 
undermine the entire purpose of 
the easement 

Id. at 1267 n.S. 
Accordingly, although the court in 

Southbury referenced the rule of con
struction favoring the free use of land, 
it also focused on the parties' intent 
to preserve the pastoral aspects of the 
farm and implied that it would not 
apply that rule to permit activities 
that would undermine the purpose of 
the easement. 

In each of the four cases discussed 
above, ambiguous (or arguably 
ambiguous) provisions in a conser
vation easement were interpreted 
in accordance with the purpose for 
which the easement was created. 
Such provisions were interpreted to 
preclude uses inconsistent with the 
easement's purpose in Goldmuntz 
and Rattee; to permit a use consis
tent with the easement's purpose in 
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Southbury; and to potentially permit 
a use not only consistent with but in 
furtherance of the easement's pur
pose in Chatham. Collectively, these 
cases illustrate that interpreting con
servation easements in accordance 
with their conservation purposes will 
ensure that the easements accom
plish the conservation objectives for 
which they were created, while also 
permitting unanticipated, innova
tive, and stewardship-affirming uses 
of the land. In other words, using the 
conservation purpose of an easement 
as the touchstone for interpretation 
ensures that these instruments will 
be both effective and adaptable long
term land protection tools. 

Inapt "Old Common Law Rules" 
Mitigating the harshness of or reject
ing the application of the free use of 
land rule in the conservation ease
ment context would also be consistent 
with a trend toward rejection of other 
inapt II old common law rules." In 
Bennett v. Commissioner of Food and 
Agriculture, 576 N.E.2d 1365 (Mass. 
1991), the Supreme Judicial Court of 
Massachusetts held that an in gross 
restriction that did not precisely 
conform to the definition of a conser
vation easement in the state enabling 
statute was nonetheless valid. The 
court explained: 

Where the beneficiary of [a land 
use} restriction is the public and 
the restriction reinforces a leg
islatively stated public purpose, 
old common law rules barring 
the creation and enforcement of 
easements in gross have no con
tinuing force. 

!d. at 1367. 
In United States v. Blackman, 613 

S.E.2d 442 (Va. 20OS), the Supreme 
Court of Virginia similarly held 
that an easement in gross conveyed 
for conservation and historic pres
ervation purposes to a nonprofit 
organization 15 years before enact
ment of the state's conservation 
easement enabling statute was none
theless valid and enforceable. The 
court noted, among other things, the 
state's strong public policy in favor 



of land conservation and historic 
preservation. 

And in a nonprecedential but well 
reasoned and therefore persuasive 
opinion, a Virginia trial court rejected 
application of the doctrine of merger 
to invalidate a conservation easement. 
The court explained that, because of 
the strong public policy in favor of 
land conservation and historic preser
vation, conservation easements "are 
not subject to the typical common 
law analysis of merger as would be 
appropriate to rights of way between 
two adjoining tracts." Piedmont Envtl. 
Couneil v. Malawer, 80 Va. Cir. 116 
(2010). 

Charitable Gift 
Interpretation 

Many conservation easements are 
conveyed in whole or in part as 
charitable gifts. Accordingl)" rules 
governing the interpretation of char
itable gifts are also relevant to the 
interpretation of many conserva
tion easements. As explained by the 
Supreme Court of North Carolina, 
"[i]t is a well recognized princi-
ple that [charitable gifts] are highly 
favored by the courts. Thus, the 
donor's intentions are effectuated 
by the most liberal rules of construc
tion permitted." Bd. ofTrs. ofUniv. of 
N.C. v. Unknown and Unascertained 
Heirs, 319 S.E.2d 239,242 (N.C. 1984). 
Although the focus in the charitable 
context is on the intent of the donol~ 
the result should be the same as in 
the servitude interpretation context: 
a conservation easement conveyed in 
whole or in part as a charitable gift 
should be interpreted to carry out its 
charitable conservation purpose. 

Federal Tax Law Requirements 

Interpreting conservation easements 
to carry out their conservation pur
poses is also consistent with the 
federal tax law requirements. To be 
eligible for a charitable income tax 
deduction for the donation of a con
servation easement the conservation 
purpose of the easement must be 
"protected in perpetuity." mc 
§ 170(h)(5)(A). To satisfy this require
ment, the easement must prevent 
uses of the underlying property that 

are inconsistent with the conservation 
purposes of the donation. Treas. Reg. 
§ 1.170A-14(g)(1). 

If conservation easements are 
interpreted to permit only uses that 
are consistent with their conserva
tion purposes, the purposes of such 
easements will be "protected in per
petuity." Alternatively, if conservation 
easements are interpreted under the 
free-use-of-Iand rule to permit uses 
that are contrary to their conserva
tion purposes, such purposes would 
not be "protected in perpetuity." 
Accordingly, a jurisdiction that adopts 
the latter approach runs the risk of 
rendering conservation easement 
donations in the jurisdiction ineligi
ble for federal tax incentives. 

Landowner Expectations 
Interpreting conservation easements 
to cany out their conservation pur
poses would not burden landowners 
with unfair restrictions. Individuals 
who convey conservation easements 
have notice that the purpose of the 
easement is to provide conserva
tion benefits to the public, whether 
from the terms of the deed, the state 
enabling statute, or the policy and 
provisions of the easement-purchase 
or tax incentive program. Persons 
who acquire land subject to a con
servation easement have at least 
constructive notice of the terms 
and purpose of the easement. Many 
conservation easements expressly 
provide that any uses inconsistent 
with the easement's purpose are pro
hibited, or only uses consistent with 
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the easement's purpose are permitted, 
or both. In addition, purchasers of 
easement-encumbered land often pay 
a significantly reduced price because 
of the existence of the easement and 
may receive other economic bene
fits, such as reduced property taxes. 
Accordingly, persons owning land 
subject to a conservation easement 
should understand that the public 
has invested in and is the beneficiary 
of the easement, and any uses of the 
land must be consistent with the ease
ment's purpose. 

Belt and Suspenders 
Some conservation easements expressly 
provide that, notwithstanding any 
general rule of construction, the ease
ment must be construed liberally in 
favor of effecting its conservation pur
pose. A few state conservation easement 
enabling statutes similarly so provide. 
TI1ese provisions are a form of belt and 
suspenders-they specifically provide 
that conservation easements should be 
interpreted to carry out their conserva
tion purposes rather than in favor of the 
free use of land. 

Absence of such a provision in 
an easement deed or enabling stat-
ute should not mean, however, that a 
conservation easement should be inter
preted in favor of free use of land. As 
explained above, conservation ease
ments are fundamentally different from 
private servitudes and their effective
ness as land protection tools on behalf 
of the public depends on their interpre
tation consistent with their purposes. 
Protection of the public interest should 
not depend on inclusion o(certain 
magic language in either the deed or 
the enabling statute. 

Conclusion 

Interpreting conservation easements to 
carry out their conservation purposes 
would ensure that these instruments, 
in which the public is investing bil
lions of dollars, are both effective and 
adaptable land protection tools. It also 
would prevent the degradation and 
destruction of conservation values and 
loss of public benefit that would occur 
if anything not expressly prohibited in 
a conservation easement were permit
ted under the free-use-of-land rule .• 
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Environmental Planning Services, LLC 

July 13, 2015 

Mr. John Lambert 

25 Trumbull Place 

North Haven, CT 06472 

RE: 66 Selden Road 

Lyme, CT 

Dear Mr. Lambert: 

Wetland, Biological and Soil Sciences 

I am writing to report the results of investigations conducted by this office at the referenced site. EPS 

biologists and soil scientists visited the site at your request on July 2, 9, and 13. We also reviewed our 

files and published literature, and publicly available natural resource mapping, remote sensing, and 

other data available on the world wide web, as well as documents you supplied that were prepared by 

the plaintiffs in the ongoing litigation, as well as a report prepared by Richard Snarski, and a report and 

transcript of trial testimony of Glen Dreyer. Our findings are as follows: 

A botanical survey was conducted on July 2, 2015 by EPS botanist James Cowen. Field conditions were 

sunny and in the.80s degrees F. Most species were identifiable except for some late season grasses and 

wildflowers. The focus of the survey was on herbaceous species in the meadow west of the driveway, 

eastward to the Connecticut River; and the understory of the wooded area south of the residence. 

Ornamental plants were not included in the survey. 

VEGETATION 

The following habitat types occur on the site: meadow, Red Cedar (Juniperus virginian a) islands, 

woodland, and wet meadow. 

Meadow/Grassland 
The meadow north of the residence and west of the driveway consists primarily of cool season grasses. 

A variety of forbs1 are also present. The dominant species are Red Fescue (Festuca rubra), Kentucky 

Bluegrass (Poa pratensis) Meadow Fescue (Festuca pratensis), Creeping Bentgrass (Agrostis stofoni/era), 

and White Clover (Trifolium repens). A sandy area near the Connecticut River supports patches of a CT 

threatened species, False Beach Heather (Hudsonia tomentosa) -to be confirmed. The species richness2 

of the meadow plant community is ~ 51. 

1 A herbaceous (non-woody), flowering plant that is not a graminoid (grasses, sedges and rushes). 

2 Species richness is simply the number of species present in a sample, community, or taxonomic group. It is 

expressed as ~ because more intensive sampling may identify additional species. 
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West Hartford, CT 06117 
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Red Cedar Islands 
Red Cedars are distributed randomly within the meadow. Individual specimens and groupings have 

been underplanted with ornamental landscape shrubs and perennials in mulched beds. These beds are 

currently being colonized by woody seedlings such as Oriental Bittersweet', and a number of weedy 

species. 

Woodland 
The woodland area is located south of the residence and north of the inlet to Selden Cove. The nearly 

continuous herb layer consists predominantly of Sheep Fescue (Festuca ovina), Riverbank Rye (Elymus 

riparius), several species of sedge (Carex spp.), violets (Viola spp.), Japanese Stiltgrass* (Microstegium 

vimineum), and Meadow Garlic (Allium canadense). Several species of mosses are also present. The 

species richness ofthis community at the site is ::!: 41. 

Wet Meadow 

The poorly to very poorly drained area between the meadow and Selden Road supports a typical 

wetland plant community, consisting mainly of 3 or more species of sedge (Carex spp.), Reed 

Canarygrass* (Phalaris arundinacea), Soft Rush (Juncus effusus), Jewelweed {Impatiens capensis}, 

Deertongue (Dichotomoflrum c1andestinum), and New York Ironweed (Vernonia noveboracensis). 

There is no evidence that the subject site ever supported warm season grassland habitat. In fact, 

several independent lines of evidence indicate otherwise: 

1. Even though mowing has been abandoned for some time, warm season grasses are not common at 

the site, based on our recent botanical survey. If they had been common at some time in the past, a 

seed bank would have been present that would have expressed itself during our survey. 

2. Warm season grasses require dry, sandy soils. The Vegetation of Connecticut; A Preliminary 

Classification (Metzler and Barrett, 2006), identifies four vegetation types dominated by native, warm 

season grasses, all of which are described as being present on dry to extremely dry, sandy sites. Based 

on our site inspections, soil borings, and the U.S. Natural Resources Conservation Service Web Soil 

Survey, the soils at the site are Pootatuck loam, a moist (moderately well-drained) and moderately fine 

textured (loamy) soil that floods regularly and has a seasonal high water table within 1.5' to 3' of the 

surface for 6 months of the year. In fact, the 1892 US Geological Survey mapping (copy attached) 

shows the site as predominately a marsh or swamp, quite the opposite. 

3. The aerial photographic evidence shows that the site was a mowed, cool season field in 2008, 2006, 

2004, and as far back as 1934. The "signature" is quite distinctive when compared to known warm 

• Invasive Non-native Plant 
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season grassland sites such as Bradley Field and Northwest Park in Windsor, CT (see attached CT DEEP 

photographs). 

4. The open fields at higher elevations on the north side of Selden Road, are also cool season grass

dominated mowed fields, based on our observations on July 9, 2015 and a review of the aerial photos. 

5. The drier sandy area adjacent to the river is not vegetated predominantly with warm season grasses. 

Grasslands are as upland plant communities (native or managed) where the dominant plan species are 

members of the grass family. Warm-season grasslands are dominated by native grass varieties which 

grow primarily during the warm summer months. Cool-season grasslands are dominated by grass 

varieties that grow predominately during the cooler months of the spring and fall; both native and 

introduced European species. Some species of grassland birds prefer native warm-season grassland 

while other grassland birds have adapted to nesting in cool-season habitats. 

There is no conservation benefit associated with conversion of the site to warm season grasses. 

Grassland specialists (i.e., bird species that require grasslands as their primary habitat) in Connecticut 

include upland sandpiper (Bartramia longicauda), horned lark (Eremophila alpestris), sedge wren 

(Cistothorus platensis), vesper sparrow (Pooecetes gramineus), savannah sparrow (Passerculus 

sandwichensis), grasshopper sparrow (Ammodramus savannarum), bobolink (Dolichonyx oryzivorus), 

eastern meadowlark (SturnelJa magna), northern harrier (Circus cyaneus), American kestrel (Falco 

sparverius) and barn owl (Tyto alba). 

All grassland birds are considered area-sensitive species, which means that the required plant 

community in which nesting occurs must be of a sufficient size and configuration that promotes interior 

as opposed to edge habitat. Comins, et. al. (2003), in the report of the Connecticut Grasslands Working 

Group summarized the literature on minimum area and 50% incidence of occurrence requirements for 

these species. None of the grassland species have a 50% incidence habitat size of less than 25 acres. 

With respect to the minimum area requirements, Comins, et. al. (2003) indicates that no species had a 

minimum habitat area requirement of less than 15 acres with the exception of the bobolink (5-10 acres), 

which is most commonly found in cool-season grasslands like those at the site. 

Grassland birds have become uncommon in Connecticut due to habitat loss; the primary limiting factor 

affecting the availability of habitat for these birds is habitat patch size. Generally speaking, a functional 

grassland habitat capable of supporting multiple grassland speCialists (e.g., Bradley Airfield, Windsor 

Locks) is well in excess of 100 acres in size. In fact, the general guidance from the Grasslands Working 

Group, as well as the Wildlife Habitat Management Institute (NRCS, 1999) is to preserve and manage 

functional grasslands at a minimum habitat size of 500 acres. The subject field is approximately 7 acres 

in size. Because of this physical limitation, the presence of warm season grasses in this field would not 

improve its ability to support grassland specialists such as the grasshopper sparrow or upland sandpiper, 

which favor warm-season over cool-season fields. 
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Therefore, the subject field is not capable of supporting most grassland specialists, regardless of the 

actual grassland community present, with the possible exception of bobolink or American kestrel. The 

likelihood that this site would attract either of these species is low, because it is at the lower end of the 

required size range, and in the case of the bobolink, the presence of mature cedars within the field. 

Moreover, both of these species are known to inhabit cool-season grasslands. However, in its current 

condition, the site is suitable for a variety of early-successional specialists that utilize small grasslands, 

meadows, and early old field habitats. A survey of the site on July 9 and July 13, 2015 confirmed the 

presence of such species, including barn swallow (Hirundo rustica), tree swallow (Tachycineta bicolor), 

eastern bluebird (Sialia sialis) and eastern kingbird (Tyrannus tyrannus). 

The 2015 Connecticut Wildlife Action Plan (WAP) identifies species of "Greatest Conservation Need" 

(GCN species). The WAP was created to establish a framework for proactively conserving Connecticut's 

fish and wildlife, and their habitats. The subject field is one of 10 key habitat types (Upland Herbaceous 

category, sub-habitat cool-season grassland, see attached) that support all of the State's GCN species. 

The mowing regime practiced at the site (July and November) would strongly favor cool season grasses. 

It would also not be consistent with conservation of ground-nesting grassland birds. To allow for 

successful nesting, grassland bird habitat should not be mowed after April 1 or prior to August 15 in any 

particular year. Furthermore for conservation of butterflies and other native pollinators, mowing should 

be done between December and April. 

There are significant risks associated with Dreyer's recommendation to remove all the turf and re-seed 

with warm season grasses: 

• Disturbed, open soil is highly vulnerable to establishment and dominance of invasive non-native 

species already present and more are likely to be deposited whenever the site floods. There is a high 

probability that one or more of the follOWing invasive species would become established: Reed 

Canarygrass (Phalaris arundinacea), Japanese Knotweed (Polygonum cuspidatum), Common Mugwort 

(Artemisia vulgaris), Multiflora Rose (Rosa multiflora), Oriental Bittersweet (Celastrus orbiculatus). Most 

of these species are already present at the site. 

• Disturbed, open soil is vulnerable to erosion during a flood event, which historical data shows 

has occurred every month of the year along the Connecticut River. 

• Any warm season grasses planted or seeded would be favored in the drier sandier areas close to 

the river, which is where the CT threatened species Hudsonia tomentosa is growing. There is a 

reasonable likelihood that warm season grasses would eventually out-compete it and the state-listed 

species would decline or be extirpated from the site. For that reason, the restoration plan should be 

submitted to CT DEEP's Natural Diversity Data Base for review. 

I have also reviewed the restoration brief and proposed order filed on July 13, 2015. My comments 

(organized and numbered as in the brief) are as follows: 
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RESTORATION BRIEF 

A. The Field 

2. The irrigation system can be abandoned in place if this plan is ultimately implemented. 

3. This will increase the risk of releasing invasives. 

4. This requires a permit from the local inland wetland agency. It is not clear to me that one would be 

granted for several reasons: 

a. There is a significant risk of "releasing" or encouraging invasive species. 

b. There is a significant risk of increased erosion and subsequent pollution of the Connecticut 

River and on-site wetlands. Reliance on erosion barrier fencing is not appropriate for a site of 

this size under any circumstances; areas larger than 2 acres require temporary sediment traps 

per the CT Soil Erosion and Sediment Control Guidelines. Temporary sediment traps would 

require excavation and filling in the floodplain and require a permit from at least the local 

wetland agency and potentially the US Army Corps of Engineers and CT DEEP. 

5. The presence of white clover and other broadleaf plants in the field argues against past aggressive 

use of fertilizers and herbicides in the large field. 

B. The Woodland 

Most of the woodland, as measured by acreage, has not been mowed and manicured. There is a large 

contiguous area of dense native vegetation along Selden Cove and the Connecticut River. This area 

supports a diverse assemblage of native trees, shrubs, vines and herbs. 

1. The area that is not "natural" has a close canopy and a dense growth of Japanese Stiltgrass. It is 

unlikely to change substantially in its species composition over the short and mid term .. 

2. The literature is very clear that eradication or significant control of Japanese Stiltgrass is not feasible 

in areas as large as this. 

3. Many ofthe native shrubs and herbs listed in Richard Snarski's inventory are not adapted to the site 

conditions in the portion of "the woodland" that is not already densely vegetated with native species. 

C. The Beach and Shoreline of the Connecticut River 

The 22.5 tons of sand referenced is a "de minimus" quantity for the area in question. It equates to 

166.5 cubic feet. When spread across the area directly west of the house, for a width of 50' from the 

river's edge, this would amount to approximately W' of sand. The annual deposition and/or erosion of 

sand and silt along edge of the Connecticut River after a significant single flood event is measured in 

many inches. 
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1. The sandy soils directly abutting the Connecticut River have been (based on my personal observation 

and the aerial photo record) and will remain largely unvegetated, or vegetated only with annuals, due to 

the variable water levels, scour by ice and flotsam, and the deposition or erosion due to regular flooding 

and high river flows. 

2. Logs are regularly deposited along the river during flood events, including thousands during the most 

recent hurricanes. They also serve to protect the adjoining area from erosion. 

PROPOSED ORDER 

The comments above all apply. In addition I would note that the plaintiff's basic assumption (supported 

only by the testimony of Mr. Dreyer), is that, prior to the Platner's ownership, the field was dominated 

by warm season grasses. However, their proposed order does not require use of the native warm 

season grass mix produced by the same vendor as the "wildlife mix" that they suggest. The wildlife seed 

mix includes Red Fescue, a cool season grass which is currently very common in the field. 

The only substantial difference between the wildlife mix and the warm season mix is that the wildlife 

mix includes a number of wetland or moist-land species. The seed mix proposed by the plaintiff's 

experts is not well adapted to the soils and soil moisture conditions in the area closest to the 

Connecticut River. 

Logs are likely to be deposited along the beach and the river on a frequent but unpredictable regular 

basiS by storm and flood events. Similarly, flooding, high flows and ice scour will likely remove and/or 

smother vegetation along the river on a similar basis. 

I have attached a number of documents referenced above. Feel free to call me if you have any 

questions or anything requires further clarification. 

Yours truly, 

Michael S. Klein, Principal 

Soil Scientist 

Professional Wetland Scientist. 
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Floral Species List: 66 Selden Road 

Lyme, Connecticut 

SCIENTIFIC NAME COMMON NAME INO HABITAT 

STRATUM Trees 

Acer sp. maple 2 

Carya sp. hickory 2 

Juniperus virginiana Eastern Red Cedar FACU 2,3 

Prunus serotina Black Cherry FACU 2 
~----------

STRATUM Shrubs 

Berberis thunbergii 

Rosa multiflora 

Rubus flagellaris 

STRATUM Vines 

Celastrus orbiculatus Oriental Bittersweet 2 invasive 

Lonicera japonica Japanese Honeysuckle FAC- 3 invasive 

Parthenocissus quinquefolia Virginia Creeper FACU 3 

Smilax rotundifolia Common Greenbrier FAC 3 

Toxicodendron radicans Poison Ivy FAC 2,3 

Vitis riparia Riverbank Grape FACW 1 

STRATUM Herbs 

Abutilon theophrasti Velvetleaf 

Achillea millefolium Yarrow FACU 

Ageratina altissima White Snakeroot FACU- 3 

Agropyron repens Quackgrass FACU 

Agrostis stolonifera Spreading Bentgrass FACW 

Allium canadense Meadow Onion FACU 3 

Allium vineale Field Garlic FACU-

Amaranthus retroflexus Red-root Amaranth FACU 

Anthoxanthum odoratum Sweet Vernal Grass FACU 1,,3 
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LEGEND: Floral Species List 

JND=U.S. Fish and Wildlife Service Wetland Indicator Status (Connecticut): 

Symbol Category 

OBL Obligate Hydrophyte 

FACW Facultative Wetland 

FAG Facultative 

F ACU Facultative Upland 

UPL Obligate Upland 

NI No Indicator 

Definition 

Nearly always occurs in wetlands(>99%). 

Usually occurs in wetlands (>66-99%). 

Commonly occurs in both wetlands 
(>33-66%) and in uplands. 

Usually occurs in upland, but may 
occasionally in wetland (>1-33%). 

Occurs in wetlands in another region 
but occurs almost always in nonwetlands 

Insufficient information to determine an 
indicator status. 

A positive (+) or a negative (-) symbol was used with the Facultative Indicator categories to more 
specifically define the regional frequency of occurrence in wetlands. The positive symbol indicates a 
frequency toward the higher end of the category (more frequently found in wetlands), and a negative 
symbol indicates a frequency toward the lower end of the category (less frequently found in wetlands). 

HABITAT (plant Community) 

I-Meadow 
2-Red Cedar Islands 
3-Woodland 
4- Wet Meadow 

Note: Habitat designations indicate the community(ies) a particular species 
occupies on the project property, which mayor may not reflect the typical 
condition for the species as a whole. 

Scientific Plant Names (Plant Taxonomy) undergo periodic revisions. The National Plant Database 
(http://plants.USDA.gov/) was the authority used to determine the names in this list. 

Invasive non-native species are derived from CT Invasive Plant List (produced by the Connecticut Invasive 
Plants Council) Connecticut Public Act No. 03-136 
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SCIENTIFIC NAME COMMON NAME IND HABITAT 

Arisaema triphyllum Swp Jack-in-the-Pulpit FACW- 3 

Artemisia vulgaris Common Mugwort 1,2,3 

Bidens frondosa Devil's Beggar-ticks FACW 3 

Boehmeria cylindrica False Nettle FACW+ 3 

Cardamine impatiens NarrowleafBittercress 3 invasive 
---.-.-------. ------.. ---.-------. -. . --._-.-.. --.- --.-.-.-.. - .. -.... -.. ---.---.-.... --1--.... --.. -........... -. 

Carex crinita Fringed Sedge OBL 3 

Carex intumescens Bladder Sedge FACW+ 3 

Carex sppo sedges 1,3,4 

Carex vulpinoidea Fox Sedge OBL 4 

Cerastium vulgatum Mouse-ear Chickweed FACU 3 

Conyza canadensis Horseweed 

Dactylis glomerata Orchard Grass FACU 1,3 

Dennstaedtia punctilobula Hay-scented Fern 3 
---------.------- - .---.-.----.-----.. --.-----je--- --_._----1---------------_. 
Dicanthelium clandestinum Deer-tongue Grass 1,3,4 syn. Panicum clandestinum 

-----_._._-+--
Dichanthelium spo panic grass syno Panicum spo 

---+--_ .. _- -----
Elymus riparius Riverbank Wild-rye FACW 3 

Erigeron annuus White-top Fleabane FACU 1,3 

Festuca ovina Fine Fescue 1,2 

Festuca pratensis Meadow Fescue FACU-
--_ ... ----.. -. ---.-----------.--.-.--.-.. ---.. -. -----1--..... - .--------

Festuca rubra Red Fescue FACU 1 

Galium mollugo Wild Madder 

Galium spo bedstraw 3 

Geum canadense White Avens FACU 3 

Holcus lanatus Velvet Grass FACU 1,4 

Hudsonia tomentosa False Beach Heather CT threatened 

Humulus japonicus Japanese Hops invasive 

Hypericum canadense Canadian St. John's Wort FACW 

Hypericum perforatum Common St. John's Wort 

Impatiens capensis Jewelweed FACW 4 

Iris sp. iris 3 

Juncus effusus Soft Rush FACW+ 4 
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SCIENTIFIC NAME COMMON NAME INO HABITAT 

Juncus tenuis Path Rush FAC- 1,3 

Lepidium campestre Field Peppergrass 1 

Linaria vulgaris Butter-and-eggs 

Lycopus uniflorus Northern Bugleweed OBL 3 

Matteucia struthiopteris Ostrich Fern FACW 3 

Microstegium vimineum Japanese Stiltgrass 3 invasive 

Narcissus hybrid daffodil 

Oenothera biennis Common Evening-primrose FACU- 1 

Onoclea sensibilis Sensitive Fern FACW 2,3 

Osmunda cinnamomea Cinnamon Fern FACW 3 
--.-- -------------------+-----t----------- -.. ------------
Osmunda regalis Royal Fern OBL 3 

Oxalis stricta Common Yellow Oxalis 1,3 syn. Oxalis europaea 

Panicumsp. panic-grass 

Phalaris arundinacea Reed Canary Grass FACW+ 4 invasive 

Phleum pratense Timothy FACU 

Pilea pumila Clearweed FACW 3 

Plantago lanceolata English Plantain 1 

Plantago major Common Plantain FACU 2 

Poaannua Annual Bluegrass FACU 1 

Poa pratensis Kentucky Blue Grass FACU 

Polygonum aviculare Creeping Knotweed 1,2 cosmopolitan weed 

Polygonum persicaria Lady's Thumb FACW 

Po1ygonum spp. smartweed 1,3 

Polygonum virgnianum Virginia Knotweed FAC 3 

Potentilla argentea Silver Cinquefoil 

Potentilla canadensis Dwarf Cinquefoil 3 

Potentilla norvegica Rough Cinquefoil FACU 

Rumex acetosella Field Sorrel invasive 

Rumex crispus Curly Dock FACU 

Saponaria officinalis Bouncing Bet FACU-

Sedum sp. stonecrop 1 
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SCIENTIFIC NAME COMMON NAME INO HABITAT 

Silene alba White Campion 

Solanum carolinense Horse Nettle 1,4 

Solidago rugosa Rough·stemmed Goldenrod FAC 1,3 

Solidago spp. goldenrods 3 

Stellaria grarninea Lesser Stichwort FACU- 1 

Taraxacum officinale Common Dandelion FACU- 1,3 

Teucrium canadense American Germander FACW· 3 

Thlaspi arvense Field Pennycress 

Trifolium repens White Clover FACU· 1,2 

Vernonia noveboracensis New York Ironweed FACW+ 4 

Vicia cracca Cow Vetch 

Viola spp. violets 3 
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NEW ENGLAND 
ENVIRONMENTAL 

SERVICES 

Mr. Bernie Gigliotti 
Zoning Enforcement Officer 
Town of Lyme 
480 Hamburg Road 
Lyme, CT 06371 

Dear Mr. Gigliotti: 

BLACKLEDGE 
RIVER 

NURSERY 

RE: Platners Land 
Seldon Cove Road 
Lyme, Connecticut 

May 9, 2008 

This letter is to serve as a status report concerning the removal of exotic invasive plants at the 
Platners Land. The exotic invasive plant eradication is being conducted on the forested area south of 
the house. I inspected the progress of the exotic plant eradiation several times during the winter and 
spring. On May 7, 2008 I inventoried the plant species in the forested area and the following is a list 
of the plant species present. This is not a complete list of all the plant species present, because some 
of the herbaceous plants could not be identified this time of year. 

Trees 
Silver Maple 
Sycamore 
Eastern Red Cedar 
Red Maple 
Black Cherry 
Flowering Dogwood 
Eastern White Pine 
Gray Birch 
Black Birch 
White Birch 
Black Willow 
Red Oak 

Shrubs 
Spicebush 
Elderberry 
False Indigo 
Smooth Sumac 
Speckled Alder 
Highland Blueberry 

* Multiflora Rose 
* Japanese Barberry 
* Morrowii Honeysuckle 

Vines 
* Asiatic Bittersweet 

155 JERRY DANIELS ROAD, MARLBOROUGH, CT 06447 (860)295-1022 
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Mr. Bernie Gigliotti 
Zoning Enforcement Officer 
Town of Lyme 
RE: Platner Land 

Seldon Cove Road 
Lyme, Connecticut 

May 9, 2008 
Page 2 

Cinnamon Fern 
New York Fern 
Sensitive Fern 
Christmas Fern 
Jack-in-the-Pulpit 
Skunk Cabbage 
Violet 
Bed Straw 

* Phragmites 
Geum 
Field Horsetail 
Wild Rice 
MayFlower 
Poison Ivy 

Herbaceous PlamSpectes 

* denotes exotic invasive plant specie 

GoldenRod 
Jewelweed 
Tussock Sedge 
Bottle Sedge 
Lakebank Sedge 
Blackberry 
Yellow Iris 
Blue Flag Iris 
Wood Reed Grass 
Broad-leaved Cattail 
River Bulrush 
Whitewood Aster 
Blackberry 

The forested area encompasses both moderately well-drained floodplain and fresh water tidal 
wetland. The plant specie diversity is high. The replanted wetland area which was cleared was 
inspected. The Arrowwood, Red .. Osier Dogwood and WiDterberry shrubs- which were planted 
survived. Sensitive Fern, Goldenrod, Cinnamon Fern and Y dlowlris are growing in the restored 
wetland. In approximately two months, the restored wetland should be revegetated. No remedial 
measures are needed. 

The eradiation of exotic invasive plant removal has primarily been focused on the cutting of the large 
stands of Japanese Barberry and Multiflora Rose. The large plants have been cut and placed in brush 
piles around the forested area. Dead branches and logs have also been placed in the brush piles. The 
majority of the Asiatic Bittersweet vines which were growing high into the trees have been cut. 
Many of the cut vines were pulled out of the trees. No trees or saplings were cut during the plant 
eradication. Small Japanese Barberry and Multiflora Rose plants are presently being sprayed with an 
herbicide. The majority of the plants are less than 12 inches in height thus the potential of the 
herbicide killing the native plant is minimal. 
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Mr. Bernie Gigliotti 
Zoning Enforcement Officer 
Town of Lyme 
RE: Platner Land 

Seldon Cove Road 
Lyme, Connecticut 

May 9, 2008 
Page 3 

The following eradication measures need to be continued over the next two months: 

1. Pull the Asiatic Bittersweet vines which are growing on the ground. 

2. Spray the small Multiflora Rose, Morrowii Honeysuckle and Japanese Barberry plants when 
they resprout. 

3. Spray the small patch ofPhragmites in the tidal wetland in June when the plants mature. 

Please do not hesitate to contact me if you have any questions. 

RRS:srh 

Sincerely yours, 

R. Richard Snarski 
Certified Professional Soil Scientist #1975 
Professional Wetlands Scientist 
Certified Sediment & Erosion Control Specialist #200 

. ... , 
".'. ~ ....... ¥~ •• - -~ •• _-' _., ~ .' . . ~ 
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Connecticut Environmental Conditions Online 
Maps and GeospatialDaw for Planning. Management. Education fmd Resemch 

t 

Connecticut Critical Habitats depicts the classification and distribution of twenty-five rare and specialized 
wildlife habitats in the state. It represents a compilation of ecological information collected over many years by 
state agencies, conservation organizations and many individuals. Examples of critical habitats include Acidic 
Atlantic White Cedar Swamps, Sand Barrens, Dry Subacidic Forests and Intertidal Marshes. Connecticut 
Critical Habitats is the result of a project, which took place from 2007-2009, to create habitat maps to be used in 
land use planning and natural resource protection. Critical habitats range in size from areas less than 1 acre to 
areas that are 10' s of acres in extent. Connecticut Critical Habitats is best represented when viewed with high 
resolution imagery at scales between 1:2,000 and 1:12,000. 

Connecticut's landscape ranges from the coast of Long Island Sound to the mountain ridges and marble valleys 
in the northwestern hills, separated by the broad Central Valley and the Metacomet Ridge. The state's varied 
climate, geology, soil types, topography, and watersheds support a wide range of vegetative communities that 
provide diverse habitats for its wildlife. Many of Connecticut's wildlife species are considered to be of 
conservation significance due to their rarity and/or association with specialized habitats. The 25 non-aquatic 
habitat types mapped here were chosen from the "key habitats of greatest conservation need" identified in the 
Connecticut Comprehensive Wildlife Conservation Strategy (CWCS). These habitat types have a long history 
of conservation interest and have been documented and studied as being among the most rare, unique, and 
threatened, habitats in the state. 

Connecticut Critical Habitats provides the identification and distribution of a subset of important wildlife 
habitats identified in the Connecticut Comprehensive Wildlife Conservation Strategy. Connecticut Critical 
Habitats can be used in conjunction with other environmental and natural resource information to provide a 
more thorough understanding of the physical characteristics of each habitat. The spatial relationships between 
these areas and data such as land 'ownership and past, present and projected land use can be analyzed. The 
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Connecticut Critical Habitats information can serve to highlight ecologically significant areas and to target areas 
of species diversity for land conservation and protection. Biologists may use this data to target further research 
on associated plant and animal species. 

The need for this type of data at the state level is underscored in the Comprehensive Wildlife Conservation 
Strategy and in the "Connecticut Green Plan, Guiding Land Acquisition and Protection 2007 - 2012". The 
Connecticut Department of Environmental Protection's Green Plan places high importance and assigns 
acquisition priority to ecological communities that maintain biological integrity and diversity in Connecticut. 

Governor M. Jodi Rell's Executive Order 15 on Responsible Growth, which provided the majority of the 
funding for the Connecticut Critical Mapping project, identifies a broader use for regional planning agencies, 
municipalities, nongovernmental organizations and other public interests. This data will assist stakeholders 
" ... to better identify sensitive ecological areas and unique features, guide acquisition and preservation efforts, 
support local build-out maps and assessments ... " 

d on 

The legend is a composite of three fields (Group_Legend, CommType and Label) in the attribute table that can 
be used to organize and categorize the critical habitats. The Group_legend field is used to categorize and 
simplify the legend. Community types may contain multiple subtypes, as listed in the descriptions below. These 
subtypes are too numerous to include in a comprehensive legend. When a user sees adjoining polygons of the 
same community type, those polygons would have different community subtypes, which can be viewed in the 
attributes. 

Symbol Description Label 

ESTUARINE - includes salt, brackish and freshwater tidal marshes. Also included are intertidal beaches and 
shores and their associated sand dunes. 

Beachshore - Subtype Salt. Windswept and wave washed sandy beaches and their 
B 

associated sand dunes. 

Intertidal Marsh - Regularly and irregularly flooded marshes influenced by water 

~ 
with varying salinity. Subtypes - Freshwater marsh has salinity less than 0.5 ppt., 

1M 
~'. .. and includes tidal woodlands. Brackish marsh has a salinity range of 0.5 to 18 ppt. 

Salt marsh has a salinity range greater than 18 ppt. 

PALUSTRINE FORESTED - includes swamps that are seasonally andlor permanently flooded by 
freshwater. Forest habitats are characterized by a dominance of trees with overlapping crowns forming 
between 60-100% canopy cover. 
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Symbol 

-
Description 

Acidic Atlantic White Cedar Swamp - Evergreen forested and lor shrub swamps 
dominated by Atlantic white cedar with stagnant or slow-moving water; in 
topographically defined basins; on decomposed peats and mucks. Subtypes 
include cedar, cedarlhardwood, cedar/great laurel, and other /unique. 

Acidic RedIBlack Spruce Basin Swamp - Evergreen forested and lor shrub 
swamps dominated by red andlor black spruce with stagnant or slow-moving 
water; in topographically defmed basins; on decomposed peats and mucks. 

Circumneutral Northern White Cedar Swamp - Evergreen forested and lor shrub 
swamps dominated by Northern white cedar with base-rich stagnant or slow
moving water; in topographically defmed basins; on decomposed peats and 
mucks. 

Floodplain Forest - Mesic forests and associated open, alluvial wetlands 
influenced by seasonal inundation, with flood deposited sandy or nutrient-rich 
silty soils. Subtypes high floodplain, low floodplain forest, alluvial swamp, 
undifferientated, and other/unique are included in the Palustrine Forested 
category. 

Label 

AAWCS 

AcRlBSS 

CirNWCS 

FF 

PALUSTRINE NON-FORESTED - includes marshes, bogs and fens that are seasonally andlorpermanently 
flooded by freshwater. Also included are riverine beach strands that are exposed during low-flow conditions 
along the banks ofmajor rivers. Non-forested habitats are characterized by a dominance of shrubs and 
herbaceous plants, with or without scattered trees. 

Beachshore - Subtype Riverine. Windswept and wave washed sandy beaches and 
their associated sand dunes. 

Circumneutral Spring Fen - Naturally open wetlands occupying high pH 
groundwater discharge sites; peat accumulation minimal. Subtypes include sedge, 
shrub thicket, phragmites, woodland, and other/unique. 

Floodplain Forest - Subtype Alluvial Marsh. Open alluvial wetlands influenced 
by seasonal inundation, with flood deposited sandy or nutrient-rich silty soils. 

Freshwater Aquatic - Subtype "Coastal Plain Pond." Primarily "sandy substrate" 
ponds that experience a seasonal fluctuation in water level. 

B 

CirSF 

FF 

FA 
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Symbol Description Label 

Medium Fen - Natural peatlands occupying topographically defined basins; often 

flooded by acidic surface water; on deep, poorly decomposed peats; dominated by MF 

sedges andlor shrubs. Subtypes include sedge, shrub thicket, and other/unique. 

Poor Fen - Natural peatlands (bogs) occupying topographically defined basins; 
influenced by acidic ground water; on deep, poorly decomposed peats; dominated 

primarily by ericaceous shrubs. Subtypes include dwarf shrub, shrub thicket, 
saturated woodland, and other/unique. 

Rich Fen - Natural peatlands occupying topographically defmed basins; 

influenced by base-rich waters; on deep, poorly decomposed peats; restricted to 
the western marble valleys. Subtypes include sedge, shrub thicket, dwarf shrub, 
woodland, phragmites, and other/unique. 

Sea Level Fen - Herbaceous fens occurring on salt marsh-upland transitions; 

influenced by groundwater discharge; on saturated mineral soils; dominated by 

sedges and sphagnum mosses. 

PF 

RF 

SFL 

TERRESTRIAL FORESTED - includes upland forests and woodlands that are not influenced by surface or 

groundwater flooding. Forest habitats are characterized by a dominance of trees with overlapping crowns 
forming between 60-100% canopy cover. 

Coastal WoodlandlShrubland - Dry to moist open woodlands on or near the coast; 

often stunted by wind or salt deposition from coastal storms. Subtypes include 

shrubland, woodland, woodlandlshrubland and other/unique. 

Dry Acidic Forest - Poorly growing deciduous forests often dominated by oaks 
with various mixtures of pine often with dwarf ericaceous shrubs. The only sites 

mapped were those occurring on stratified sand and gravel. 

Dry Circumneutral Forest - Dry, rich forests often dominated by oaks and sugar 

maple, generally with a diverse herbaceous layer, on marble bedrock. Subtypes 

include cedar woodlands and maple! yellow oak. 

Dry Sub acidic Forest - Slow-growing forests, primarily on or near the summit of 

basalt or other mafic rocks; often dominated by white ash, hickories and 

hophornbeam, with few shrubs and an open grassy ground cover. Subtypes 

include ashlhickory woodland and other/unique. 

CWS 

DAF 

DCF 

DSF 
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Symbol Description Label 

Old Growth Forest- Second growth forests that have not undergone human 
disturbance during their developmental cycle. Subtypes include white pine, white OGF 
pine/spruce, hemlock, and other/unique. 

Subacidic Cold Talus ForestIWoodland - Dry to moist open woodlands or forests 
on coarse colluvial deposits of primarily basalt and other mafic rocks; with soil 

SubCTFW 
and humus in pockets between the rocks, cold air drainage maintains "northern" 
plant associations. 

TERRESTRIAL NON·FORESTED - includes upland shrublands and herbaceous and/or sparsely vegetated 
areas that are not influenced by surface or groundwater flooding. Non-forested habitats are characterized by a 
dominance of shrubs and herbaceous plants, with or without scattered trees. 

Acidic Rocky Summit Outcrop - Dry to xeric exposed summits, ledges, and other 
outcrops with a vegetation of small trees, low shrubs, grasses and herbs. (gneiss, 

AcRSO 
schist, granite, sandstone). Subtypes include grassy glade/bald, pitch pine, scrub 
oak:, and other/unique. 

Alluvial Grassland/Outcrop - Flood-scoured, rocky ledges and other outcrops with 

L J a vegetation of small trees, low shrubs, grasses and herbs. Subtypes include AlIG/O 
grassland, outcrop, and other/unique. 

Circumneutral Rocky Summit Outcrop - Dry to xeric exposed summits, ledges, 
and other outcrops (marble) with a vegetation of small trees, low shrubs, grasses 

CirRSO 
and herbs; on marble bedrock. Subtypes include grassy glade/bald, cedar 
woodland, Scrub oak: and other/unique. 

Coastal Bluffs and Headlands - Dry seaside cliffs, bluffs and other open 
headlands, exposed to winds and salt spray. Subtypes include pitch pine/post oak:, CBH 
cedar bluff, outcrop, and other/unique. 

Coastal Grassland - Open grasslands dominated by warm season species in close 
CG 

proximity to Long Island Sound, exposed to wind and salt spray. 

Sand Barren - Dry sandy deposits with woody or grassy vegetation maintained by 
fire. Subtypes include sparsely vegetated sand, sandplain grassland, pitch pine SB 
scrub, riverine dredge spoils, and other/unique. 
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Symbol 

se 

Description 

Subacidic Rocky Summit Outcrop - Dry to xeric exposed summits, ledges, and 
other outcrops (primarily basalt and other mafic rocks) with a vegetation of low 
shrubs, grasses and herbs. Subtypes include grassy gladeslbalds, cedar woodlands, 
scrub oak, and other/unique. 

ns 

Label 

SubRSO 

Connecticut Critical Habitats is not a comprehensive map of all critical habitat types in Connecticut. It 
represents a subset of the key habitats of greatest conservation need identified in Connecticut's Comprehensive 
Wildlife Conservation Strategy. The following CWCS key habitat types are not included in this dataset: most 
coniferous forests, freshwater marshes, sparsely vegetated inland wetlands, most freshwater and estuarine 
aquatic habitats with the exception of coastal plain ponds, offshore islands, and intensively managed habitats. 

For the chosen habitat types, sites were mapped according to their known distribution. For some habitats the 
distribution may not be complete since no state-wide exhaustive surveys have been conducted. When the 
Connecticut Critical Mapping project was completed, some sites remained generally mapped as point locations 
in the Critical Habitat Additional Sites. This supplemental information can be used in conjunction with the 
Connecticut Critical Habitats to display a more complete distribution of critical habitats. 

Some of the information used to define the critical habitat boundaries was based on features appearing on, or 
otherwise derived from, a variety of aerial photographs (orthophotography) and collateral information such as 
geological and soils maps. Most critical habitat sites were not field visited and publically available oblique 
imagery such as the Bing Maps web mapping service was used as a surrogate for field investigation. Caution is 
advised when using this information without field verifying the habitat delineation and characterization for 
accuracy. Since many of these areas occur on private property, visiting these sites will require permission from 
the landowner for access. 

Displaying Connecticut Critical Habitats at map scales larger and more detailed than 1 :2,000 scale may result in 
minor locational differences and inaccuracies. Beachshores and sand barrens are among the habitats that 
experience episodic ecological processes, such as erosion and succession, and will likely exhibit distributional 
and vegetation changes over time. Differences in these habitat areas will be apparent to the user if the sites are 
viewed with imagery other than the original data source. Critical habitat boundaries indicate a transition 
between habitat types that on the ground may be more ambiguous than implied. Community type and subtype 
definitions are simplified descriptions of the most common elements found in each habitat, but other 
combinations and exceptions may exist. 

n n 

COlmecticut Department of Energv and Environmental Protection, Natural Diversitv Data Base 
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Metzler, Kenneth J. and Juliana P. Barrett. The Vegetation of Connecticut - A Preliminary Classification. 2006. 
State Geological and Natural History Survey of Connecticut. Report of Investigations #12. Hartford 

Data was collected, reviewed and compiled from July 2007 to December 2009. Refer to the Publication Date 
information in the Connecticut Critical Habitat GIS Metadata for the most recent time period these data are 
currently available for. For site boundaries derived from aerial photographs, the data reflect ground conditions 
of the source data found in the DATA _ SOURC field. 

This information may be updated as needed to include additional critical habitat areas as they are verified, 
mapped, andlor as made available. 

Connecticut Critical Habitats is best represented when viewed with high-resolution imagery at scales between 
1:2,000 and 1:12,000. 

a 

For more on Critical Habitat mapping, contact Karen Zyko CT DEEP, Wildlife Division, (860) 424-3011. 

m 

Connecticut Critical Habitats - CT ECO Basic Data Guide 

GIS Metadata- Contains technical documentation describing these data and the data sources, process steps, and 
standards used to collect, digitize, and store this information in a geographic information system (GIS). 

Connecticut's Comprehensive Wildlife Conservation Strategv 

CT DEEP Green Plan 

Governor M. Jodi Rell's Executive Order No. 15 

rs 

CT Department of Energv and Environmental Protection, Bureau of Natural Resources, Kenneth Metzler, 
Ecologist, working in partnership with Dr. Daniel Civco, University of Connecticut in a project agreement 
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entitled "Mapping of Key Habitats for Species of Greatest Conservation Need," completed December 2009. 

Connecticut Critical Habitat data is downloadable from DEEP GIS Data. 

Connect GIS and AutoCAD software to this information online using the Habitat CT BCO Map Service. 
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ey a itat Descriptions 
2015 Wildlife Action Plan Revision 

1. Upland Forest 
Upland forest habitats are characterized by deciduous trees, coniferous trees, or a mix forming 60-100% canopy cover. A 

well-developed understory is generally present, but may be absent in forests composed of shade tolerant trees. This key 

habitat classification includes eight sub-habitats determined to be important to wildlife (a) Oak Forests, (b) Calcareous 

Forests, (c) Coniferous Forests, (d) Old Growth Forests, (e) Northern Hardwood Forests, (f) Mixed Hardwood Forests, (g) 

Young Forests, and (h) Maritime Forests. Examples of Upland Forests include Housatonic State Forest in the northwest 

corner and Meshomasic State Forest in central Connecticut. 

2. Upland Woodland and Shrub 
Upland Woodland and Shrub habitats are characterized deciduous trees, coniferous trees, or a mix where tree crowns 

generally do not touch each other (25-60% canopy cover). These woodlands include a variety of shrubs, herbs and non

vascular plants in the understory and groundcover. This key habitat classification includes four sub-habitats determined 

to be important to wildlife: (a) Red Cedar Glades, (b) Pitch Pine and Scrub Oak Woodlands, (c) Maritime Shrublands, and 

(d) Reverting Field and Early Successional Shrubland. Examples include West Rock Ridge State Park in Hamden (Red 

Cedar Glade), Hopeville Pond Natural Area Preserve in Griswold (Pitch Pine and Scrub Oak Woodland), and 

Hammonasset Natural Area Preserve in Madison (Maritime Shrubland). 

3. Upland Herbaceous 
Upland Herbaceous habitats are characterized by herbaceous plants such as grasses, herbs and ferns, forming 25% or 

more of the ground cover. Areas with scattered trees, shrubs and dwarf-shrubs are included where they provide less 

than 25% cover. This key habitat classification includes five sub-habitats determined to be important to wildlife: (a) 

Coastal Dunes, (b) Grassy Glades and Balds, (c) Sand barrens and Sparsely Vegetated Sand and Gravel, (d) Warm Season 

Grasslands, and e) Cool Season Grasslands. Examples of Upland Herbaceous habitats include Bushy Point State Beach in 

Groton (Costal Dunes), Talcott Mountain State Park in SHnbury (Grassy Glades and Balds), and Clarkhurst Wildlife 

Management Area in Haddam (Warm Season Grassland). 

4. Forested Inland Wetland 
Forested Inland Wetland habitats are characterized by wetland soils and are dominated by evergreen or deciduous 

trees with crowns forming 60-100 % canopy cover. The Red Maple Swamps, Atlantic White Cedar Swamps, Red/Black 

Spruce Swamps, and Northern White Cedar Swamps are all characterized by having topographical basins containing 

decomposed peats and mucks, with slow moving or stagnant water. The distinguishing feature among them is the 

dominant tree species. This key habitat classification includes five sub-habitats determined to be important to wildlife: 

(a) Atlantic White Cedar Swamps, (b) Red/Black Spruce Swamps, (cl Northern White Cedar Swamps, (d) Floodplain 

Forests, and (e) Red Maple Swamps. Examples include Chester Cedar Swamp National Natural Landmark in Chester 

(Atlantic White Cedar Swamp), Holleran Swamp in Colebrook (Red Spruce Swamp), and Wangunk Meadows Wildlife 

Management Area in Portland (Floodplain Forest). 

5. Shrub Inland Wetland 
Shrub Inland Wetland habitats are characterized by wetland soils and shrubs generally greater than 1.5 feet arranged 

individually or clumped. The shrub layer generally forms more than 25% of the canopy cover, with any trees present 

forming less than 25% of the canopy. This key habitat classification includes two sub-habitats determined to be 
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important to wildlife: (a) Bogs and Fens and (b) Shrub Swamps. Shrub Swamps are variable in composition and include 

red maple sapling swamps, willow and alder thickets, and highbush blueberry/swamp azalea swamps. Bogs and Fens are 

natural peatlands that occur in topographic basins influenced by ground water. Examples of Shrub Inland Wetlands 

include Mohawk Mountain Black Spruce Bog in Cornwall and Pachaug State Forest in Voluntown. 

6. Herbaceous Inland Wetland 
Herbaceous Inland Wetland habitats are wetlands dominated by an herbaceous layer of grasses, forbs, and ferns and 

include less than 25% of scattered tree, shrub, and dwarf-shrub cover. This key habitat classification includes three sub

habitats determined to be important to wildlife: (a) Calcareous Spring Fens, (b) Freshwater Marshes, and (c) Wet 

Meadows. Examples include Beeslick Pond in Salisbury (Calcareous Spring Fen) and Charter Marsh in Tolland 

(Freshwater Marsh). 

7. Tidal Wetland 
The Tidal Wetland habitat is characterized by diurnally flOoded. areas, typically dominated by herbaceous plants, though 

some may have trees or shrubs or be sparsely vegetated. This key habitat includes two sub-habitats determined to be 

important to wildlife: (a) Salt and Brackish Marshes and (b) Intertidal Beaches, Flats, and Shores. Examples onidal 

Wetlands include the Great Meadow Salt Marsh in Stratford and the Charles E. Wheeler Wildlife Management Area in 

Milford. 

8. Freshwater Aquatic 
Freshwater Aquatic habitats in Connecticut encompass a variety of bodies of water including large rivers, streams, lakes, 

and ponds. These include both vegetated and non-vegetated habitats. The vegetation may be either emergent or 

submerged. This key habitat classification includes six sLJ~~-habitats determined to be important to wildlife: (a) large 

Rivers and Their Associated Riparian Zones, (b) Urlres.tricted Free-flowing Streams, (c) Cold Water Streams, (d) Head-of

Tide and Coastal Streams, (e) Lakes and their Shorelines, and (f) Coastal Plain Ponds. Examples of Freshwater Aquatic 

Habitats include the Connecticut and Housatonic Rivers and tributaries. 

9. Estuarine Aquatic 
Estuarine Aquatic habitats of Connecticut include coastal and tidal waters of varying salinity and substrates that are 

associated withlong Island Sound. The habitat includes all zones of the Sound and upstream areas influenced by tides 

with intermediate salinity levels (at least 0.5 ppt). Indicator communities include all resident estuarine and marine 

I species, such as striped bass, bluefish, winter flounder, sea robins, killifish, tomcod, and hogchokers, as well as 

diadromous migrators, such as American shad, herring, sea lamprey, and smelt. This key habitat classification includes 

eight sub-habitats determined to be important to wildlife: (a) Coastal Rivers, Coves and Embayments, (b) Vegetation 

Beds, (c) Hard Bottoms, (d) Sponge Beds, (e) Shellfish Reefs and Beds, (f) Sedimentary Bottoms, (g) Open Water, and (h) 

Algal Beds. Examples of Estuarine Aquatic habitats include the lower Connecticut River (Coastal River), Bluff Point State 

Park in Gorton (Vegetation Bed), and Falkner Island (Sponge Bed). 

to. Unique, Natural, and Man-Made 
Unique, Natural and Man-made habitats not discussed in the previous key habitats include eleven sub-habitats 

determined to be important to wildlife: (a) Traprock Ridges, (b) Offshore Islands, (c) Coastal Bluffs and Headlands, (d) 

Caves and Other Subterranean Habitats, (e) Urban and Man-made Features, (f) Cliffs and Talus Slopes, (g) Surface 

Springs and Seeps, (h) Vernal Pools, (i) Agricultural lands, (j) Navigational Channels, Breakwaters, Jetties, and Piers, and 

(k) Public Utility Transmission Corridors. These sub-categories may share characteristics of one or more of the habitats 

described in detail above, but they have some unique features that require them to be considered separately for 

evaluation of condition and conservation planning. 
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HISTORIC AERIAL (2006) 
66 Selden Road 
Lyme, CT 
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Soil Map-State of Connecticut 
(Platner ) 
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Soil Map-State of Connecticut 
(Platner) 

MAP LEGEND 

Area of Interest {AOI} 

Area of Interest (AOO 

Soil. 
Soil Map unn Polygon. 

""" Soil Map unn Une. 

iii Soil Map Unit Points 

Special Point Features 

~ 

g 
'II: 

X, 

.. 

A. 
.d... 

e,,, 

+ 
,', 

~. 

Q 

p 
II 

Natural Resources 
Com,ervation Service 

Biowout 

Borrow PH 

Clay Spot 

Closed Depression 

Gravel Pit 

Gravelly Spot 

LandfIU 

Lava Flow 

Marsh or swamp 

Mine or Quarry 

Miscellaneous Water 

Perennial Water 

Rock Outcrop 

Satine Spat 

Sandy spat 

Severely Eroded Spot 

Sinkhole 

Slide or Slip 

Sadie Spot 

§ SponArea 

t:t stony Spot 

Very Stony Spot 

~ Wet Spot 

Other 

,- Special Une Features 

Water Features 

Streams and Canals 

Transportation 

+++ Rail. - Interstate Highways 

US Routes 

Major Roads 

Local Roads 

Background 

• Aertal Photography 

Web Soil Survey 
National Cooperative Scil Survey 

A231 

MAP INFORMATION 

The soil surveys that comprise your AOI were mapped at 1: 12, 000. 

Please rely on the bar scale on each map sheet for map 
measurements. 

Source of Map: Natural Resourcas Consarvation Servlca 
Web Soil Survey URL: http://websoilsurvey.nrcs.usdagov 
Coordinate System: Web Mencalor (EPSG:3B57) 

Maps from the Web Soil Survey are based on the Web Mercator 
projection, which preserves direction and shape but distorts 
distanca and area. A projection that preserves area, such as the 
Albers equal-area conic projection, should be usad if more accurate 
calculations of dislanca or area are required. 

This product is generated from the USDA.NRCS certified data as of 
the version date(s) listed below. 

Soil Survey Area: 
Survey Area Data: 

State of Connecticut 
Version 13, Oct 2B, 2014 

Soil map units are labeled (as space allows) for map scales 1 :50,000 
or larger. 

Data(s) aerial images were photographed: Mar 28, 2011-.Apr 1 B, 
2011 

The orthophoto or other base map on which the soil lines were 
compiled and digitized probably differs from the background 
imagery displayed on thesa maps. As a resuft, some minor shifting 
of map unit boundaries may be evident. 
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Soil Map-State of Connecticut 

Map Unit Legend 

Map Unit Symbol 

29A 

29B 
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3BE 
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W 

Totals for Area of Interest 

USDA Natural Resources 
aiIij Conservation Service 

State of Connecticut (CT600) 

Map Unit Name Acres InAOI 
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percent slopes 
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percent slopes 
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Hinckley gravelly sandy loam, 
15 to 45 percent slopes 

Charlton-Chatfield complex, 3 
to 15 percent slopes, very 
rocky 

Charlton-Chatfield complex, 15 
to 45 percent slopes, very 
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Pootatuck fine sandy loam '" 
Rippowam fine sandy loam ~. 
Water 
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Reference Aerial (2006) 
Warm Season Grassland 
Bradley Airport 
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Reference Aerial 
Warm Season Grassland 
Northwest Park 
Windsor, CT 
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68 

1 property owned by you alone, or by you and Mr. Lawrence? 

2 A Both of us; by both of us, yes. 

3 Q And to whom did you sell the property? 

4 A We sold it to the Platners. 

5 Q Okay. 

6 ATTY. PRITCHARD: Your Honor, may I approach the 

7 witness with an exhibit? 

8 THE COURT: You may. 

9 BY ATTORNEY PRITCHARD: 

10 Q Mrs. Lawrence, I've handed you four photographs, but 

11 I just want to direct your attention to the top photograph. 

12 A Okay. 

13 ATTY. PRITCHARD: That exhibit, Your Honor, is 

Exhibit 55. 14 

15 

16 

THE COURT: It's a full exhibit? 

ATTY. PRITCHARD: No. 

17 THE COURT: Okay, then I won't look at it yet. 

18 BY ATTORNEY PRITCHARD: 

19 Q Mrs. Lawrence, had you ever seen this photograph 

20 before I put it in front of you just now? 

21 A No, I've not. 

22 Q Okay. And what does this photograph depict? 

23 A It depicts the entire property and the adjacent 

24 property and the field -- the meadow, with the -- and the 

25 house, and the immediate lawn around the property. 

26 Q Okay. And when you say it depicts the property, is 

27 it your testimony that it depicts the property at 66 Selden 
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1 Road that you owned? 

2 A Yes, it does. 

3 

4 

5 

6 

7 

8 

ATTY. BROOKS: Objection to testifying from a 

photo that is not yet in evidence. 

THE COURT: No. Overruled. However, the 

question is leading, and if that's the objection, 

I'll sustain it. 

ATTY. PRITCHARD: Thank you, Your Honor. 

9 BY ATTORNEY PRITCHARD: 

10 Q Is this photograph a photograph of your former 

11 residence at 66 Selden Road? 

12 THE COURT: What does the photograph depict? 

13 THE WITNESS: It depicts the property at 66 

14 Selden Road, as well as the adjacent property. 

15 BY ATTORNEY PRITCHARD: 

16 Q Okay. Now, Mrs. Lawrence, I'd like to point out 

69 

17 some features of the photograph and ask you whether you can 

18 identify them. First of all, do you see a house on the 

19 property? 

20 THE COURT: Well, now you're asking -- now, if 

21 Attorney Mendoza's objection, if made again, would be 

22 valid. 

23 

24 

25 

26 

27 

ATTY. PRITCHARD: But Your Honor, I -

THE WITNESS: Yes, I do see the house -

ATTY. BROOKS: Objection. 

THE COURT: Just a moment, please. Does the 

photograph accurately depict the property as it 



1 

2 

3 

4 

5 

6 

existed when you owned it? 

THE WITNESS: Yes, it does. 

ATTY. PRITCHARD: Your Honor, I was actually 

THE COURT: Please feel free to object to my 

questions; I often sustain them. 

ATTY. BROOKS: Objection. May I voir dire 

7 for -- there's no foundation laid. 

8 THE COURT: Well, if Attorney Pritchard offers 

9 the photo, then your request to voir dire as to 

10 authenticity would be very appropriate. 

11 ATTY. BROOKS: Thank you. 

12 THE COURT: But he hasn't offered it yet, but 

13 he's going to have to, because I'm not going to let 

14 him ask any more questions about the ID exhibit 

15 unless it's offered. 

16 BY ATTORNEY PRITCHARD: 

Q Mrs. Lawrence, does this photograph accurately 

70 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

depict the condition of the property at the time you sold it 

to Mrs. Platner? 

A Yes, it does. 

ATTY. PRITCHARD: I offer this photograph in 

evidence, Your Honor. 

ATTY. BROOKS: Objection, no foundation. May I 

voir dire? 

THE COURT: Well, if you object, you're asking 

me to rule on the record that I have. So if you wish· 

to voir dire, you need to ask to voir dire. 
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2 

3 

ATTY. BROOKS: Okay. May I? 

THE COURT: Welcome to Evidence 101. You may 

voir dire. 

4 VOIR DIRE EXAMINATION BY ATTORNEY BROOKS: 

5 Q Mrs. Lawrence, do you know the date of this 

6 photograph? 

7 A Yes, it's listed here. It's 2007, the same year 

that we sold the property. 

71 

8 

9 Q Do you know the date the photograph was taken, Mrs. 

10 Lawrence? 

11 A No, I do not know the date, but I can tell it's in 

12 the wintertime. 

13 Q And were you present with -- did you take this 

14 photograph? 

15 A I did not. 

16 Q Were you present when this photograph was taken? 

17 

18 

A 

Q 

I was not. 

Do you have personal knowledge of the conditions on 

19 the date the photographer took this photograph? 

20 

21 

22 

23 

24 

25 

26 

27 

A I don't know exactly the day, no. 

Q Do you have personal knowledge of the conditions 

when the photographer took this picture? 

A I do not, but I can tell you that 

THE COURT: No, just wait for the question. 

ATTY. BROOKS: Your Honor, I would move that 

there's no foundation for this. 

THE COURT: You would object to the admission. 
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ATTY. BROOKS: Object, yes. 1 

2 

3 

4 

5 

6 

THE COURT: Overruled. The witness has 

testified that the photograph accurately depicts the 

property at the time she sold it. That is the 

foundation. The rest goes to weight, not 

admissibility. The law is very --

7 You'll get an answer to your question soon. 

8 Please be patient, Mr. Pritchard. 

9 ATTY. PRITCHARD: Thank you, Your Honor. 

10 DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

11 Q Mrs. Lawrence, do you see a house in the photograph? 

12 

13 

14 

15 

A 

Q 

I do. 

Is that the house that you and your husband occupied 

while you owned the property? 

A Yes, it is. 

16 Q And to the -- in front of the house, do you see a 

17 

18 

body of water? 

A I do. 

19 Q What is that body of water? 

20 A That is the Connecticut River. 

21 

22 

Q And behind the house, the upper portion of the 

photograph, do you see another body of water? 

23 A Yes. 

24 Q What is that body of water? 

25 A That is the creek to Selden Cove. 

26 Q And do you see that to the right of the house in the 

27 picture, there is a body of water that connects the two 
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J'v I~ j 

1 ATTY. PRITCHARD: Yes, we may. 

2 THE COURT: Thank you. 

3 BY ATTORNEY PRITCHARD: 

4 Q Turning your attention back to Exhibit 55, Mrs. 

5 Lawrence, do you see that there is a green area in front of 

6 the house? 

7 A I do. 

8 Q What is that green area? 

9 A That is the part of the lawn that we mowed. 

10 Q Okay. And is that lawn, to the best of your 

11 knowledge, within the unrestricted area? 

12 A It is. 

13 ATTY. BROOKS: Objection, relevance. This 

14 lawsuit is about Mrs. --

15 THE COURT: I need only the ground. 

16 ATTY. BROOKS: Relevance. 

17 THE COURT: Relevance. If I don't see the 

18 relevance, you then get to make an offer of proof for 

19 the sake of the record; but argument, as the Practice 

20 Book says, will be had only at the request of the 

21 judicial authority. Overruled on the ground of 

22 relevance. Do you wish to make an offer of proof? 

23 ATTY. BROOKS: That the condition of the 

24 property while Mrs. Lawrence owned it is not at stake 

25 or is not an allegation within the complaint, 13A 

26 through G, and only that the allegations aren't --

27 THE COURT: No, no, not argument. An offer of 
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1 ATTY. BROOKS: Yes. May I approach and give 

2 them to you? 

3 THE COURT: It's okay. I can look over the 

4 witness's shoulder, if you won't mind. 

5 Wait until the noise stops. Okay. 

6 ATTY. BROOKS: Your Honor, these are bench 

7 copies, if the Court wishes. 

8 BY ATTY. BROOKS: 

9 Q Looking at Sl, are you able to identify what that is 

10 a picture of? 

11 A Yes. 

12 Q And what is it? 

13 A It is the flood of April, 2007. 

14 THE COURT: In downtown Hartford or somewhere 

15 else? 

16 THE WITNESS: At 66 Selden Road in Lyme. 

17 THE COURT: Old Lyme, I think. 

18 THE WITNESS: No. 

19 ATTY. BROOKS: The witness is correct. It's 

20 Lyme. 

21 THE WITNESS: Lyme. 

22 THE COURT: Oh, okay . 

.2 3 ATTORNEY BROOKS: 

24 Q And as you look into the picture, where is the water 

25 coming from, if you know? 

26 A It's coming from the cove, because the road here is 

27 dry. 
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1 Q You do. 
J. J // 
Okay, and there are actually three lines 

2 with respect to that date, are there not? 

3 A Yes. 

4 Q The first line is a labor line, correct? 

5 A Yes. 

6 Q What is the second line? 

7 A Mulch. 

8 Q So that's material that you sold to the Platners. 

9 THE COURT: Well -- and installed, I would 

10 assume. 

11 THE WITNESS: Yes. 

12 BY ATTORNEY PRITCHARD: 

13 Q And then there's a third item that reads truck, 

14 truck fee for removal of brush, correct? 

15 A Yes. 

16 Q NOw, when you first arrived at the Platners' 

17 property, what was this -- how would you describe this area 

18 here north of the house? 

19 A When I first arrived? 

20 Q Yes. 

21 A It was a field. 

22 Q Okay. And what is a brush hog? 

23 A A brush hog is known as a rotary mower, has one 

24 blade 

25 Q Is it pulled by its 

26 A and it goes onto a three-point hitch. It's a 

27 three-point hitch attachment onto a tractor. 
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3 

4 

5 

6 

7 

8 

9 

10 

Q 

A 

Q 

A 

Q 

And is it pulled -- it's pulled by a tractor? 

Yes. 

Are brush hogs used for mowing fields? 

Yes. 

Do you recall whether you mowed the field at the 

Platners' house during the summers of 2007 and 2008 with 

some frequency with a brush hog? 

A The summer of 2007 -- yes, I used a brush hog to 

mow. 

Q And in the summer of 2008, did you also use the 

11 brush hog to mow at the Platners'? 

THE COURT: I'm sorry, to what? 

THE WITNESS: To mow. 

114 

12 

13 

14 

15 

16 

17 

18 

ATTY. PRITCHARD: To mow. Use the brush hog to 

mow the field at the Platners'. 

THE COURT: Field at the Platners'. 

ATTY. PRITCHARD: Yes. 

THE COURT: Thank you. 

19 BY ATTORNEY PRITCHARD: 

20 A I don't know when we ended or -- so --

21 Q You're not sure when you stopped brush-hogging the 

22 field. 

23 A Yes, using the brush hog. 

24 Q Okay. Would you turn to the next page of this 

25 invoice, bearing the Bates stamp 002? Let me direct your 

26 attention to the first line reading mowing, with the 

27 description lawn mowing at a charge of $150. What area were 

A253 



1 

2 

3 

4 
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132 

THE CLERK: Yes, Your Honor. 

BY ATTORNEY PRITCHARD: 

Q Mr. Novak, would you please turn to Page 15, stamp 

number 15 in Exhibit 36? 

A 

Q 

Yes. 

Is this an invoice that Novak Brothers sent on --

7 dated July 31, 2009 to Mr. and Mrs. Platner? 

8 

9 

A 

Q 

Yes. 

Let me direct your attention to the services 

10 rendered on July 21, 2009. Reading from the invoice, the 

11 item is labor - planted hillside, weed-whacked wetlands, and 

12 unloaded trees; do you see that? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A 

Q 

Yes. 

Does that --

THE COURT: I'm sorry. Where is that on the -

THE WITNESS: 7/21. 

BY ATTORNEY PRITCHARD: 

Q Does that reflect -- what does that reflect in terms 

of your services? 

A 

Q 

A 

Q 

A 

Planting, weed-whacking, and removing some trees. 

Well, it says planted hillside. 

Yes. 

What are you referring to, in terms of the property? 

Well, we planted different hillsides, so I don't 

know which hillside it is, so I --

Q Do you see the item on July 22 of 2009? It says 

27 planted hillside near road. 

A254 



133 

A Yes. 1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Now can we identify where the hillside is that you 

were planting at those times? 

21? 

10 

A 

Q 

A 

Q 

A 

Q 

That was the beginning of the property. 

The hillside next to the road, correct? 

Yes. 

And how many hours did you spend doing that on July 

Forty and a half. 

Do you see the item at July 16 that says labor, 

11 placed plants, 14 hours? Do you know where those plants 

12 

13 

14 

15 

16 

17 

18 

19 

20 

were placed? 

A No. 

Q Were those the same plants that you placed that you 

planted on the hillside on the 20 th and the 22nd -- 21 st and 

22nd ? 

ATTY. MENDOZA: Objection, asked and answered. 

The witness said he didn't know where the plants 

went. 

THE COURT: Overruled. It was asked, but not 

21 answered yet; therefore, it can be asked again. 

22 BY ATTORNEY PRITCHARD: 

23 A On 7/16, it says planted -- is that --

24 Q On 7/16, it says -- the item reads placed plants, 

25 correct? 

26 A Yes. 

27 Q And then on the 17 th , it says planted, among other 
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3 

4 

5 

6 

things; on the 20th , it says placed plants on the hill; on 

the 21st, planted hillside; 22nd, planted hillside. Many 

hours by each entry. Can you testify as to whether those 

plants were planted on the hillside in the photograph at 

Plaintiff's Exhibit 59? 

134 

A On 7/16, no. There's nothing that's going to strike 

7 a bell. I mean --

8 Q Well, did there come a time when you planted the 

9 

10 

11 

12 

13 

hillside here as we've seen in exhibit 59? 

A Yes. 

Q Did it take a long time - a lot of hours, a lot of 

man hours? 

A Whatever this says. I mean, if it's -- I mean, I 

14 don't -- yes, I'm sure there was plenty of hours. 

15 Q Okay. Can you turn to the page Bates-marked 16? 

16 And do you see the third item there? It says perennials, 

17 one gallon, 206; do you see that? 

18 

19 

20 

21 

22 

A Yes. 

Q Did you sell 206 one-gallon perennials to Mr. and 

Mrs. Platner pursuant to this invoice? 

A 

Q 

Yes. 

Did you sell 90 two-gallon perennials pursuant to 

23 this invoice? 

24 

25 

26 

27 

A Yes. 

Q Did you sell a number of hydrangeas pursuant to this 

invoice to the Platners? 

A Yes. 
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3 

4 

5 

6 

7 

8 

9 

10 

Q Can you deduce that it is these plants that you 

placed and then planted on the hill? 

135 

A Are you -- do you want to know if they were on the 

restricted hill, Judy's hill, or the non-restricted hill on 

that same area? Because there are three different areas on 

that hill that you're referring to - that's Judy's hill that 

we planted a lot of plants on and trees on, the non

restricted area, and the restricted area. So I can't tell 

you which one of these went where. 

Q Did many of these plantings go in the protected 

11 areas? 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

I would say about 60%. 

Okay. Sixty percent of these plants went in the 

protected area. 

A Not at -- I can't really tell you line by line, 

because we've planted a lot throughout the property. So if 

you went and had a surveyor identify them, I could help you 

out that way, but I'm not going to sit here and tell you yes 

19 when I'm not 100% sure. But I have planted the restricted 

20 area on the hillside --

21 

22 

23 

Q 

A 

Q 

Okay. Looking--

-- if that's your question. I don't know. 

Looking at these plants that you have described on 

24 Page 3 of your invoice - for example, the hydrangeas - are 

25 those what are known in your trade as exotic ornamentals? 

26 

27 

A 

Q 

I don't --

You've never heard the phrase exotic ornamentals? 
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3 
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Q 

A 

136 

No. 

Are these nursery --

Exotic ornamentals I would think is like a palm 

4 tree, to me. 

5 

6 

7 

8 

Q 

A 

Q 

A 

Have -- where did you purchase these plants? 

Lebanon. 

Did you buy them at a plant nursery? 

Which plants? They come through maybe 20 

9 distributors. 

10 

11 

12 

Q 

A 

Q 

Okay. Are these distributors nurseries? 

Yes. 

Are any of these plants that you can identify as 

13 occurring naturally in the Connecticut landscape? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. MENDOZA: Objection, Your Honor; 

relevance. 

THE COURT: Your offer of proof? 

THE WITNESS: Which one? 

THE COURT: Hang on. 

THE WITNESS: I'm sorry. 

ATTY. PRITCHARD: My offer of proof is 

THE COURT: I know I've been talking a lot, but 

I don't get many opportunities usually. 

ATTY. PRITCHARD: My offer of proof, Your 

Honor --

THE COURT: Your offer of proof as to relevance. 

ATTY. PRITCHARD: The relevance is that, under 

the conservation restricti6n as we interpret it, this 
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5 

6 

7 

8 

9 

protected area was to remain natural. And my 

question is whether --

THE COURT: Okay, understood. 

ATTY. PRITCHARD: Yes. 

137 

THE COURT: Where is 

easement a full exhibit? 

so is the conservation 

ATTY. COLLINS: It is, Your Honor. 

THE COURT: Does it have a number? 

ATTY. COLLINS: It is number 8. It is 

Plaintiff's 8, Your Honor. 

THE COURT: Which 8? Plaintiff's? 

ATTY. COLLINS: Plaintiff's 8. 

THE COURT: Would you like to direct my 

attention to a particular part? 

10 

11 

12 

13 

14 

15 

16 

17 

ATTY. PRITCHARD: Yes, Your Honor, 3.3 of the 

conservation restriction sets forth the purpose of 

the conservation restriction. I'd say, Your Honor, 

18 that we have filed a pretrial brief, which --

19 THE COURT: Yes, I saw that. 

20 ATTY. PRITCHARD: Yes. 

21 THE COURT: All right, overruled. 

22 BY ATTORNEY PRITCHARD: 

23 

24 

Q 

A 

Are any of the plants 

Yes, they're native? You want to know if they're 

25 nati ve, right? 

26 Q Yes, are any of the plants that you identified 

27 which of the plants, if any, of the plants that you 
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1 identified here are native in the sense that they're found 

2 in nature in Connecticut? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

ATTY. MENDOZA: Objection, foundation. The 

witness is not an expert. 

THE COURT: I understand what you mean by 

objection. If I needed argument, you'd be the first 

to know. 

THE WITNESS: I know 

THE COURT: No, wait a minute, please. 

THE WITNESS: Sorry. 

THE COURT: I'll sustain the objection. 

need to lay a foundation about the witness's 

familiarity. Just being a landscaper doesn't 

necessarily mean he knows, so --

You 

15 BY ATTORNEY PRITCHARD: 

16 Q You live in the state of Connecticut, do you not, 

17 Mr. Novak? 

18 

19 

A 

Q 

Yes. 

And have you traveled in its -- have you hiked in 

20 its woodlands and its fields? 

21 

22 

A 

Q 

Yes. 

Have you ever seen a limelight hydrangea in the wild 

23 in any of your hikes? 

24 

25 

A 

Q 

No. 

Have you ever seen a lace-cap hydrangea in any of 

26 your hikes? 

27 A No. Not that I can remember, no. 
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Q These perennials that are reflected here, do you see 

any of -- in your hikes, any perennials that are identical 

to the ones that you've planted here? 

A It says one-gallon perennial. I don't know what 

kinds were planted, what type. They could be native, they 

could not be. Also, there's a highbush blueberry that are 

native, and I believe the birch tree could be native, and 

the andromeda could be native. 

Q Okay, so some of these plants are native. 

A 

Q 

And that's it. That's all that's on here. 

Some of these plants -- okay. Would you turn to 

12 Page 18, please. 

13 A Exhibit 36, Page 18; is that right? 

Q You see the item there --

THE COURT: The witness has asked for 

clarification. 

ATTY. PRITCHARD: I'm sorry. 

14 

15 

16 

17 

18 THE COURT: He asked if you want him to turn --

19 ATTY. PRITCHARD: We're always on Exhibit 36, 

20 yes, Bates stamp 18. 

21 BY ATTORNEY PRITCHARD: 

Q Do you see the item there on July 28, 2009? 

labor, planted hillside. 

Yes. 

Fifty-seven hours. You saw that? 

Yes. 

It says 22 

23 

24 

25 

26 

27 

A 

Q 

A 

Q Now, if you will turn to the next page, 19, starting 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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with the item dogwood there; and for the rest of that page, 

do you see plants listed here? 

A Yes. 

Q And this was during -- and can you deduce from your 

invoice that these are plants that were planted on the 

hillside? 

THE COURT: Which hillside? Albeit that you had 

now 

ATTY. PRITCHARD: The hillside in the protected 

areas. 

THE COURT: Just a minute. Although you 

announced at the beginning of the witness's testimony 

that you intended to refer to the hillside as being 

the northern-most part of the exhibit, the witness 

has since said I can't tell which hillside you're 

referring to. 

ATTY. PRITCHARD: Quite right, Your Honor. 

THE COURT: Therefore, the answer to his 

question when you refer to the hillside, given your 

earlier statement rebutted by the witness's 

testimony, no longer is helpful to the trier of fact. 

ATTY. PRITCHARD: Quite right, Your Honor. 

THE WITNESS: To make this simple --

THE COURT: Well, we really discourage 

volunteering. 

THE WITNESS: To make this simple --

THE COURT: No, that's volunteering, and --
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BY ATTORNEY PRITCHARD: 

Q So, Mr. Novak, can you identify these plants as 

among those that you planted on the hillside in the northern 

end of the property? 

A I can't be 100% sure which hillside they went on, so 

no. 

Q Did you plant plants of this description on the 

northern hillside of the property? 

A I planted shrubs and perennials on the restricted 

10 hillside, Judy's hillside, and the non-restricted hillside. 

11 I can't tell you which one of these are on there without a 

12 survey of each plant. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Would you turn to Page 22? 

THE COURT: Of the same exhibit? 

ATTY. PRITCHARD: Of the same exhibit. 

BY ATTORNEY PRITCHARD: 

Q Do you see the labor item there on August 6, 2009 -

graded topsoil, planted hillside, prepped and laid out 

garage bed area? 

A Which date? 

August 6 th , 2009. 

Yes, I see it. 

Q 

A 

Q Does this item refer to planting the hillside in the 

northern part of the protected areas? 

A What's throwing me off here is the garage bed area; 

that's what I would call the hillside at the carriage house, 

because it's the garage. 
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1 Q Well, your answer is 

2 A No. 

3 Q What about on the 10th - planted hillside and placed 

4 annuals? 

5 A Ninety-nine percent of annuals did not go on the 

6 restricted area, so I probably -- well, I probably planted 

7 the annuals on a hillside that's not on the restricted area. 

8 This is crazy. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q Can we look at the next page, 23? And do you see 

listed there a whole series of plants that you sold the 

Platners? 

A Yes. 

Q And did a substantial number of these plants get 

planted in the protected areas? 

A Of these plants? 

Q Yes. 

A I believe the boxwoods -- I believe there is no 

boxwoods on the restricted areas. It says perennials; I 

19 don't know which variety of the perennials. West 

20 Virginia -- I don't even know what a West Virginia green is. 

21 

22 

23 

24 

25 

26 

27 

Q Would you turn to Exhibit 63 in the --

THE COURT: Hold on just a minute, please. 

ATTY. PRITCHARD: Yes. 

THE COURT: What was that you didn't recognize? 

A West Virginia what? 

THE WITNESS: Yes, a West Virginia green. Oh, 

it's an ilex. 
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THE COURT: Where is that? 

THE WITNESS: It's --

THE COURT: Just give me a date. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

THE WITNESS: Exhibit 23, Page 23. Exhibit 36, 

10 

11 

12 

13 

14 

15 

16 

Page 23. 

THE COURT: Page 23. 

THE WITNESS: About four or five 

under the perennials. 

THE COURT: I've got you. Okay. 

THE WITNESS: It's -- that's a -

THE COURT: It's an ilex. 

THE WITNESS: Yes. 

THE COURT: Yes. 

down, right 

THE WITNESS: But I don't even know what a West 

Virginia green is. 

THE COURT: Okay. 

17 BY ATTORNEY PRITCHARD: 

18 

19 

20 

A So, if you're asking me where, exactly, these went, 

I can't tell you that. Some I'm not --

Q But you can tell us, can you not -- can you tell us 

21 that a large number of plants answering this description 

22 were planted in the protected areas on the hill? 

23 A I just told you the boxwoods were not planted on the 

24 restricted area. 

25 Q I'll rephrase it. Can you tell us whether a 

26 selection of these plants were planted on the -- in the 

27 protected areas on the northern part of the property? 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

ATTY. MENDOZA: Objection, Your .Honor. 

THE COURT: Ground? 

144 

ATTY. MENDOZA: Confusing. We don't know what 

he means by these plants. 

THE COURT: I think you're probably right. I 

mean, I don't know what a selection of these plants 

are. But if the witness --

Do you understand the question? Yes or no. 

THE WITNESS: These particular ones? I can't 

THE COURT: Do you understand the question? 

THE WITNESS: Say the question again. 

THE COURT: Can you testify that a selection of 

these plants were planted in the restricted areas? 

Do you understand the question? 

THE WITNESS: Yes. No, I can't. I mean, I'm 

not saying I didn't plant in the restricted area, but 

these particular ones, I cannot. 

THE COURT: Put a question. 

THE WITNESS: Is that a good answer? Does that 

make sense? 

THE COURT: We'll find out at the end of the 

trial. 

23 BY ATTORNEY PRITCHARD: 

24 Q Mr. Novak, can we cut through this? Did you not 

25 plant -- did you plant a very substantial number of plants 

26 on the hillside in the protected area as reflected in the 

27 photograph that you identified at tab 59? 
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Yes. 

Thank you. Did there come a time, Mr. Novak, when 

3 you planted plants under the cedar trees in the protected 

4 areas? 

5 A Which cedar trees? 

6 Q Do you understand that there are a number of cedar 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

trees throughout this field area in the protected area? 

A Yes. 

THE COURT: Aren't there also cedar trees to the 

south of the property? 

THE WITNESS: There are cedar trees allover. 

ATTY. PRITCHARD: Yes, Your Honor, but the ones 

that I'm asking about are these in --

THE COURT: Okay, well, you asked about cedar 

trees. The witness said, what cedar trees? You 

proceeded to use your laser pointer to point out a 

particular area. The record can't see that. So in 

the interest of making some sort of record of these 

proceedings, I intervened to say that pointing a 

laser pointer where you think there are cedar trees 

when I've heard testimony that there are also cedar 

trees somewhere else is not fair to the record or to 

the witness, may I say. 

ATTY. PRITCHARD: Okay. Well, thank you again, 

Your Honor. 

THE COURT: Oh, you're welcome. 

ATTY. PRITCHARD: I really am thankful. 
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BY ATTORNEY PRITCHARD: 

Q So Mr. Novak, I am referring to the field north of 

the house; are there a number of cedar trees in that field? 

A 

Q 

Yes. 

And did Novak Brothers Landscaping under-plant a 

number of those cedar trees with plants? 

A Yes. 

Q Before I go further with this line of questioning, 

9 let me ask you to turn to the photograph at 63. 

10 THE COURT: 63 is not a full exhibit. 

11 ATTY. PRITCHARD: Not a full exhibit. 

12 BY ATTORNEY PRITCHARD: 

13 Q And so my first question to you, Mr. Novak, is, do 

14 you recognize this exhibit as a fair and accurate depiction 

15 of the Novak Brothers planting activities on the hillside in 

16 the northern part of the protected areas? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Which photograph? This is 63. 

THE COURT: I'm sorry. You've got probably -

THE WITNESS: This one? 

ATTY. PRITCHARD: Yes. 

THE COURT: -- number 62. I don't know what 

book it's in. 

62. 

THE WITNESS: Oh, it goes up to 54. 

THE COURT: I'm guessing the other book. 

THE WITNESS: You said only 36 

THE COURT: No, we've gone off of 36 and onto 
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THE WITNESS: 62. 

THE COURT: Do you remember the question? 

THE WITNESS: No. 62 -- is this a photograph? 

ATTY. PRITCHARD: No, 63. 

THE COURT: 62 is the photograph that you were 

asked a question about. Now you're looking at 

something different. I believe he wants to ask you 

about 62. I think you're --

ATTY. PRITCHARD: Actually, I would like to ask 

him about 63, Your Honor. 

THE COURT: Oh. You didn't ask about 62? 

ATTY. PRITCHARD: No. I haven't mentioned 62. 

THE COURT: I apologize. 63 is also not a full 

exhibit. 

ATTY. PRITCHARD: Correct. 

BY ATTORNEY PRITCHARD: 

Q Mr. Novak, is the photograph at Exhibit 63 a fair 

and accurate portrayal of the Novak Brothers at work 

planting the hillside in the northern part of the protected 

area? 

ATTY. MENDOZA: Objection, leading. 

THE COURT: No; he may not say yes. 

BY ATTORNEY PRITCHARD: 

A 

Q 

A 

Yes, my guys -- those aren't my guys. 

Those are not --

Because they would all have blue shirts on, or they 

27 wouldn't come to work. 
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Is this a fair 

THE COURT: I don't think he's asking about the 

identity 

THE WITNESS: Oh. Well, he asked if -- oh, 

okay. All right. 

THE COURT: I don't think he's asking about 

who's in the picture: he's asking about whether you 

know if the picture accurately represents what it is 

he asked you about in the north part of the property. 

10 THE WITNESS: Okay. 

11 BY ATTORNEY PRITCHARD: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A You're asking if I planted these plants? 

Q No, I'm asking you if this photograph is a fair and 

accurate picture of the hillside area that Novak Brothers 

landscaped. 

A Yes. 

Q Do you notice that -- the brown on the hillside to 

the left of the driveway in the photograph? 

A Yes. 

THE COURT: If you're going to ask the witness a 

substantive question about the for identification 

exhibits, you must first offer them into evidence. 

ATTY. PRITCHARD: I'd offer Plaintiff's Exhibit 

63 into evidence, Your Honor. 

ATTY. MENDOZA: No objection. 

THE COURT: That wasn't so hard. 

ATTY. PRITCHARD: It wasn't. It wasn't. You 
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know, retirement isn't all it's cracked up to be, 

Your Honor. 

THE COURT: You've picked the wrong jury for 

sympathy. 

BY ATTORNEY PRITCHARD: 

Q Mr. Novak, going back to Plaintiff's Exhibit 63, 

149 

can 

7 you tell us why that hillside there is brown, as opposed to 

8 the green we see on the hillside on the right side of the 

9 driveway? 

10 

11 

A Why is it brown? 

THE COURT: That's what he asked you. Actually, 

12 he asked you, essentially, can you tell us or do you 

13 know why it's brown on the left of the road and green 

14 on the right. 

15 BY ATTORNEY PRITCHARD: 

16 

17 

A 

Q 

Because we were growing grass. 

So you intended to hydro-seed did you intend to 

18 hydro-seed this area of the Platners' property? 

19 

20 

A 

Q 

Yes. 

As preparation for hydro-seeding, do you import 

21 topsoil and spread it on the ground? 

22 

23 

A 

Q 

Yes. 

And does this brown area reflect topsoil that has 

24 been -- that you have brought in and spread on the ground to 

25 prepare for hydro-seeding? 

26 

27 

A 

Q 

Yes. 

Would you turn to Page 25 of the invoices, please? 
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THE COURT: Now we're going back to Exhibit 36. 

And the Bates stamp number is what? 

THE WITNESS: 25. 

BY ATTORNEY PRITCHARD: 

Q Let me direct your attention to the first item there 

that says tree rings and general garden maintenance, 20 

hours. Does this reflect the beginning of the work planting 

under the tree rings? 

A I don't know if it was the beginning. I don't know. 

Q Well, does it reflect work planting under the tree 

rings? 

A Yes. 

THE COURT: Planting what? 

ATTY. PRITCHARD: Planting under the tree rings. 

15 BY ATTORNEY PRITCHARD: 

16 A Are you referring to the field tree rings? 

17 

18 

Q 

A 

I'm referring to the field in the protected areas. 

I don't know. There's -- half the amount of tree 

19 rings I believe are in the field, and about half are in the 

20 non-restricted area. 

21 THE COURT: Excuse me. What's a tree ring? 

22 THE WITNESS: Planted flowers under a tree. 

23 THE COURT: Ah, okay. Thank you. 

24 THE WITNESS: That's what a tree ring is, and 

25 half of them are in the restricted, and half of them 

26 are not. 

27 ATTY. PRITCHARD: Maybe this will help Your 
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1 Honor. 

2 BY ATTORNEY PRITCHARD: 

3 Q Mr. Novak, will you turn to the photograph at 

4 Plaintiff's Exhibit 64? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

THE COURT: I understand what a tree ring is 

now. 

ATTY. PRITCHARD: Okay. 

THE COURT: I don't need to see a picture of 

flowers around a tree trunk. I've just never heard 

it called a tree ring. 

ATTY. PRITCHARD: Oh, okay. I understand. We 

do want to get some of these photographs into 

evidence. 

THE COURT: Well, that would be grand, but you 

don't have to do it on my account. 

ATTY. PRITCHARD: Thank you. 

17 BY ATTORNEY PRITCHARD: 

18 Q So if I understand your testimony - and correct me 

19 if I'm wrong - there were tree rings throughout the 

20 property. Some of the tree rings were within the protected 

21 areas, and some of the tree rings were in the unrestricted 

22 area; is that correct? 

23 A Yes. 

24 THE COURT: About half. 

25 ATTY. PRITCHARD: About half. 

26 BY ATTORNEY PRITCHARD: 

27 Q And did you plant all the tree rings in the 
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1 unrestricted area in the field portion of the unrestricted 

2 area north of the house? 

3 A You're asking if every tree, or -- I did plant tree 

4 rings, yes, in the field, yes. 

5 THE COURT: Did the tree rings that you did 

6 plant in the restricted area, if you know, were they 

7 all planted to the north of the property -- to the 

8 north of the house, if you will? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

THE WITNESS: Well, there's a -

THE COURT: North is up. 

THE WITNESS: Yes. Ther~'s some there, there's 

a couple over there. 

THE COURT: Over there? 

THE WITNESS: Where he just pointed -

THE COURT: Yes, well 

THE WITNESS: Yes. 

THE COURT: But you see, the microphone doesn't 

see where he's pointing with his laser pointer. 

Direct --

THE WITNESS: To the left of the driveway and 

right of the driveway in the restricted area, I have 

planted plants. 

THE COURT: Thank you. The record will reflect 

that the laser pointer was directed to both sides of 

the driveway in the northern part of the property. 

ATTY. PRITCHARD: Thank you, Your Honor. 

27 BY ATTORNEY PRITCHARD: 
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Q Could you direct your attention to the item on Page 

26 of Exhibit 36, dated September 10, 2009, reading set out 

plants, 26 hours; do you see that? 

A Yes. 

Q And then on September 11, the item reads tree rings, 

received plant material, and placed, set out plants. 

A 

Q 

Yes. 

Does that reflect that during this period, you were 

9 preparing to plant the tree rings? 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Throughout? Are you asking me 

Throughout the area, including 

Throughout the property, yes. I can't tell you if 

it's on the restricted or not by looking at this invoice. 

Q You can't tell whether these particular hours were 

planting in the protected areas; is that correct? 

16 A Well, unless it says it, John, I -- how am I going 

17 to tell? How many years ago? 

18 Q But you do know that you did plant very substantial 

19 numbers of plants in the restricted area under the cedar; is 

20 that correct? 

21 ATTY. MENDOZA: Leading, Your Honor. 

22 THE COURT: Sustained. All questions that end 

23 with is that correct are pretty certain to have an 

24 objection sustained. 

25 But while the witness is on this exhibit, number 

26 26, the third item down, labor for installing 

27 conduit; installed conduit and removed sod from tree 
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ring. What's a conduit? 

THE WITNESS: A conduit is electrical, a pipe. 

THE COURT: For the purpose of carrying -

THE WITNESS: Electricity. 

THE COURT: An electrical wire. 

THE WITNESS: Yes. 

THE COURT: Okay. And you don't know where that 

was installed. 

THE WITNESS: No. 

THE COURT: Okay. 

BY ATTORNEY PRITCHARD: 

Q While we're on that item, though, Mr. Novak, did 

Novak Brothers remove sod from under the cedar trees prior 

to planting? 

A What we did was - around the tree rings - is we cut 

the grass around the tree rings to plant flowers. That's 

what we did. 

Q Am I understanding, did you take out the existing 

grass that was there in order to create flower beds? 

A Yes. 

Q Okay. Now, on September 15, we have 39 hours, 

general garden work and planted tree rings; do you see that? 

A 

Q 

Yes. 

And are we planting tree rings here throughout the 

25 property, including the protected areas? 

26 A Yes. I don't know about that date, but I planted 

27 tree rings in the non-protected and the protected. You're 
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asking me about this date. I can't I don't know. 

Q Okay. And let me refer you to the bottom of the 

invoice at Page 26 of Exhibit 36; do you see listed there 

four types of plants? 

Yes. 

With quantity numbers associated with them. 

Yes. 

155 

A 

Q 

A 

Q And on the next page, you -- do you see additional 

9 perennials with quantity numbers next to them? 

10 

11 

A 

Q 

Yes. 

And did you sell Mr. and Mrs. Platner the planting 

12 material, the plants that are reflected on this invoice? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Yes. 

Q Can you deduce from the fact that you sold them 

these plants at the same time you were planting the tree 

rings that these were the types of plants you were planting 

under the tree rings throughout the property? 

A Say that again. 

Q Can you deduce that these plants reflected on the 

September 30, 2009 invoice were used to plant the tree rings 

that are referred to on Page 1 of the invoice? 

A Yes. 

Q Could you turn to Page 28, please? This is the 

24 October 20, 2009 invoice; do you see that in the upper-

25 right-hand corner? 

26 

27 

A 

Q 

Yes. 

Do you see the first item is September 16, 2009, 
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1 planted tree rings for 27 hours? 

2 

3 

A 

Q 

4 hours. 

5 

6 

7 

S 

9 

Yes. 

The next day, the 17 th , planted tree rings for 47 

Yes. 

On the lS th , planted tree rings. 

Yes. 

21st , planted tree rings and hillside planting. 

Yes. 

Now, can you refer to Page 29 of Exhibit 36? 

Yes. 
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10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

A 

Q Do you see an item there, topsoil, premium topsoil, 

13 per yard, 21? 

Yes. 14 

15 

A 

Q Is that topsoil that you sold to Mr. and Mrs. 

16 Platner? 

Yes. 17 

IS 

A 

Q And the labor item for 24 hours is spread topsoil in 

19 field; do you see that? 

A Yes. 20 

21 

22 

23 

Q Is -- do you know whether that is the topsoil that 

we saw reflected in Plaintiff's Exhibit 36? 

THE COURT: I'm sorry. I'm sure you don't mean 

24 36. 

25 ATTY. PRITCHARD: 63; dyslexic. 

26 BY ATTORNEY PRITCHARD: 

27 A You're asking me what 63 -- the picture --
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THE COURT: You're not going to remember what 63 

is. 

THE WITNESS: No, I don't know. 

THE COURT: Do you know what field got the 

topsoil? Was it the picture where the brown was on 

the left of the driveway and the green was on the 

right of the driveway? Remember that picture? 

THE WITNESS: Yes. The 20 -- I do remember 

that. Twenty-one is -- you're asking if the 21 yards 

of topsoil -- is that what you're asking? 

ATTY. PRITCHARD: Right. 

THE WITNESS: Where did that go? I don't 

believe that was the hillside. I don't --

THE COURT: I think he also asked you to look at 

15 the picture in the book called 63, being careful not 

16 to bump the microphone, and he's asking you if the 

17 topsoil in the invoice that's Bates-stamped 029 is 

18 the topsoil that went on the left-hand side of that 

19 picture, if you know. 

20 THE WITNESS: I don't think it is. 

21 BY ATTORNEY PRITCHARD: 

22 Q The item directly beneath the topsoil reads spread 

23 topsoil in field, doesn't it? 

24 

25 

A 

Q 

26 areas? 

27 A 

Mm-hmm. 

What -- is that the field portion of the protected 

I can't remember. 
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1 Q Okay. Would you turn, Mr. Novak, to Exhibit 64? 

2 Can you identify this photograph as a fair and accurate 

3 presentation of the area of Mrs. Platner's property being 

4 under-planted, where the cedars are being under-planted in 

5 the field? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

ATTY. MENDOZA: Objection, leading. 

THE COURT: Is it a full exhibit? 

ATTY. MENDOZA: No, Your Honor. 

THE COURT: Sustained. You're calling for 

testimony from an exhibit not in evidence. Do you 

have a list of the -- I have a copy of what you 

guys 

ATTY. PRITCHARD: Yes. Well, I thought I was 

laying a foundation with that question, Your Honor, 

but let me ask it differently. 

THE COURT: Be assured that you are not laying a 

17 foundation. 

18 BY ATTORNEY PRITCHARD: 

19 Q Mr. Novak, do you recognize the subject matter of 

20 this photograph? 

21 

22 

23 

A 

Q 

Yes. 

And is it a fair and accurate representation? 

THE COURT: What is it? 

24 BY ATTORNEY PRITCHARD: 

25 

26 

Q 

A 

27 grass. 

What is it? 

It's a picture of a field with trees in it with 
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THE COURT: Do you recognize anything more 

particular about it? I mean, is it your field, my 

field, somebody else's field? 

THE WITNESS: It's the Platners' field. 

159 

ATTY. PRITCHARD: I offer Plaintiff's Exhibit 

THE COURT: Does the photo accurately represent 

the field as shown in 64? 

THE WITNESS: Yes. 

ATTY. PRITCHARD: I offer Plaintiff's Exhibit 64 

into evidence, with some help. 

ATTY. MENDOZA: No objection. 

THE COURT: 64 is a full exhibit. 

BY ATTORNEY PRITCHARD: 

Q Does this photograph -- what does this photograph 

depict in terms of the work that the Novak Brothers did on 

the Platners' property, if anything? 

A What did we do in this photograph? 

Q Yes. 

A Well, there's guys in the middle here - and those 

20 look like my guys - and they're doing something to the 

21 garden beds. 

22 THE COURT: To the what? 

23 THE WITNESS: The garden -- the tree rings. 

24 BY ATTORNEY PRITCHARD: 

25 

26 

27 

Q Are these the tree rings in this photograph that you 

have been testifying about? 

A These are some of them, yes. 
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THE COURT: When you reach a logical stopping 

point, we'll take our afternoon recess. 

ATTY. PRITCHARD: Could I just ask one more 

question? 

160 

1 

2 

3 

4 

5 THE COURT: Yes, ask a bunch, just -- when you 

6 reach a logical stopping point. 

7 ATTY. PRITCHARD: Thank you. 

S BY ATTORNEY PRITCHARD: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Mr. Novak, would you turn to Plaintiff's Exhibit 65? 

Do you recognize the subject matter of this photograph? 

A Yes. 

Q Is it a fair and accurate depiction of a portion of 

Mrs. Platner's property? 

A 

Q 

Yes. 

In the foreground, do you see a number of plants? 

ATTY. MENDOZA: Your Honor, he's eliciting 

testimony from a document not in evidence. 

THE COURT: Sustained. 

ATTY. PRITCHARD: I offer Exhibit 64 in 

evidence. 

THE COURT: Do you mean 65? 

ATTY. PRITCHARD: 65 in evidence. 

THE COURT: Objection? 

ATTY. MENDOZA: May I voir dire, Your Honor? 

25 THE COURT: As to authenticity, yes. 

26 ATTY. MENDOZA: Yes. 

27 VOIR DIRE EXAMINATION BY ATTORNEY MENDOZA: 

MH 
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1 Q Mr. Novak, are you able to tell the date of the 

2 photograph? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

A 

Q 

A 

No. The date? 

Do you know who took the photograph? 

No. 

Do you know what year it was taken? 

No. 

ATTY. MENDOZA: Your Honor, I do not believe 

this witness has the personal knowledge --

THE COURT: You object. 

ATTY. MENDOZA: Yes, I object based on the fact 

that he cannot authenticate the photograph. 

any 

THE COURT: Who did the work in the photograph? 

THE WITNESS: Point out which 

ATTY. MENDOZA: Number 65. 

THE COURT: No, the whole thing. Did you do 

THE WITNESS: This part -

THE COURT: Just a minute. 

THE WITNESS: Yes, I did. 

THE COURT: Did you do the work in the 

photograph? 

THE WITNESS: The company did, yes. 

THE COURT: All right. So, this picture is 

taken after the work was done. 

THE WITNESS: Yes. 

THE COURT: Objection o'verruled. Full exhibit, 
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65. Afternoon recess. 

(Recess.) 

THE COURT: Good afternoon, Ladies and 

Gentlemen. 

162 

What time do you contemplate completing direct? 

ATTY. PRITCHARD: I believe I'll be through 

today, Your Honor. I would say -- I don't know 

whether I'm going to finish before five. Is that 

what time the Court recesses? 

THE COURT: Yes, a few minutes before five so 

11 the staff can put together the mess we've made 

12 without staying overtime. 

13 DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

14 Q Mr. Novak, who provided Novak Brothers Landscaping 

15 direction with respect to what should be planted in the 

16 protected areas? 

17 

18 

19 

A 

Q 

A 

Who provided that? 

Who directed you? 

Gary and -- who provided what? Like what types of 

20 plants? Is that what you're asking? 

21 

22 

23 

24 

25 

Q Who decided what types of plants to plant in the 

protected areas? 

A 

Q 

Gary and one of my guys, Dan. 

I'm sorry? 

THE COURT: Gary. 

26 BY ATTORNEY PRITCHARD: 

27 A Gary and one of my guys named Dan did a lot of the 



163 

1 plantings. 

2 Q Who chose the plants? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Mainly one of my guys, Dan. 

Q Okay. Now, Mr. Novak, I'd like you to turn to Page 

31 of Exhibit 36. 

A Yes. 

Q Before I ask you about this, we saw at Exhibit 63, 

if you'll turn to it, please, the photograph of the topsoil 

on the field. Was that topsoil spread in preparation for 

planting grass seed? 

A Didn't you ask me this question already? 

go over this? 

Didn't we 

Q 63, yes, but I have another question to ask you. 

A I just don't want to get confused. 

THE COURT: You're looking at 63, and you have 

been asked questions about that very picture before. 

THE WITNESS: Yes. 

THE COURT: Now he's asking you -- I won't 

repeat it. You ask him, please. 

BY ATTORNEY PRITCHARD: 

Q Yes, was that soil spread in preparation for hydro

seeding? 

23 A Yes. 

24 Q Okay. And what is the process of hydro-seeding? 

25 A You spray it on. What is the process of hydro-

26 seeding? You spread out topsoil and then you spray hydro-

27 seed on the ground. 
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Q Okay. And what is hydro-seed? 

THE COURT: Seed and water. 

THE WITNESS: Yes. 

164 

1 

2 

3 

4 ATTY. PRITCHARD: Thank you. I see the Court is 

5 on top of this. 

6 BY ATTORNEY PRITCHARD: 

7 

8 

9 

10 

Q And when you hydro-seed, do you use grass seed as 

well, strewn grass seed? 

A I use -- I put 

THE COURT: I think -- from the gesture that was 

11 made with the question, I think you're being asked, 

12 in addition to the spraying on of the hydro-seed mix, 

13 do you also throw grass seed onto the soil? 

14 THE WITNESS: Sometimes I broadcast it first 

15 and then hydro-seed it. Like sometimes -- yes. Not 

16 all the time, but sometimes I do. 

17 BY ATTORNEY PRITCHARD: 

18 Q Okay. And is the objective to grow the type of seed 

19 that you hydro-seed and that you broadcast on top of the 

20 soil? 

21 

22 

23 

24 

A 

Q 

A 

Q 

To grow the type of seed that I seed with? 

Yes. 

Yes. 

Okay. And is it true that, when you hydro-seed an 

25 area by spreading topsoil on top of it and broadcasting and 

26 hydro-seeding, that it effectively kills the grass that's 

27 under the hydro-seed -- under the topsoil? 
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1 ATTY. MENDOZA: Objection, leading. 

2 THE COURT: Yes, sustained. 

3 BY ATTORNEY PRITCHARD: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q What happens to the grass that is under the topsoil 

when you hydro-seed on top of it? 

A 

Q 

A 

Q 

A 

When I put soil over the existing grass? 

Yes. 

What happens to that underneath? 

Yes. 

I don't know, I never thought about it. I guess -

THE COURT: I think having said that, I don't 

think you need to say anything further. 

THE WITNESS: All right. 

BY ATTORNEY PRITCHARD: 

Q Is the objective of the hydro-seeding process to 

replace the grass over which hydro-seeding is done with the 

new grass? 

A Start over. I zoned out, and -- sometimes I zone 

out and I don't pay attention, so you've got to start over. 

Q Is the objective of spreading topsoil and hydro

seeding it to replace the then-existing grass with the new 

type of grass that you're growing on top of it? 

A If we're going to seed with new grass, yes. 

Q Okay. Now, would you turn to Exhibit -- Page 31 of 

Exhibit 36? 

THE COURT: Aren't we already there? 

ATTY. PRITCHARD: We are, but we then went back 
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to a photograph. 

THE COURT: Yes, I understand, but the witness 

was looking like he could use a little direction. 

ATTY. PRITCHARD: Oh, okay. Thank you. 

THE WITNESS: Thank you. 

ATTY. PRITCHARD: Evidently, we all can. 

BY ATTORNEY PRITCHARD: 

Q So, Mr. Novak, would you turn -- would you look at 

9 the second item there? It says slice-seeded field. 

10 

11 

A 

Q 

Yes. 

7.5 hours. And did there come a time that Novak 

12 Brothers slice-seeded the entire field north of the house, 

13 or virtually the entire field north of the house in the 

14 protected areas? 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

Yes. 

Okay. And what is slice-seeding? 

A Slice-seeding is -- you would take a slice-seeder 

and you go over the ground with it, and it slices like a 

quarter of an inch, and it drops the seed into the areas 

where it was sliced or turned over or cultivated, whatever, 

and so that the grass could grow. 

22 Q And is the objective of slice-seeding to replace the 

23 existing grasses in the field with the types of seed that 

24 you are planting? 

25 A In slice-seeding, you add grasses; it doesn't 

26 replace. If you want -- yes. It doesn't replace, no. 

27 Q Let's look at this, the second item, again. You 
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1 slice-seeded the field on October 1 for 7.5 hours, correct? 

2 

3 

4 

5 

6 

7 

8 

A 

Q 

A 

Yes. 

On October 2 for ten hours. 

Yes. 

THE COURT: Well, those are man hours. 

ATTY. PRITCHARD: Man hours. 

THE COURT: Right. 

ATTY. PRITCHARD: Yes. 

9 BY ATTORNEY PRITCHARD: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

October 5 for 7.5 man hours, correct? 

Yes. 

And during 

THE COURT: I'm sorry. October 5 for how many 

hours? 

ATTY. PRITCHARD: October 5, I see 7.5 hours. 

There are four items under -

THE WITNESS: That's different stuff. 

THE COURT: Okay. All right, thank you. 

ATTY. PRITCHARD: Okay. 

THE WITNESS: Right below that. 

BY ATTORNEY PRITCHARD: 

Q Would you turn to Page 2, Bates 32 of Exhibit 36, 

which is Page 2 of this invoice? And there are items about 

two thirds of the way down the page reading Double Eagle 

Blend per pound; do you see that? 

26 A Yes. 

27 Q" What is Double Eagle Blend? 
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1 

2 

A 

Q 

Double Eagle is grass seed, and it's 100% rye. 

And do you see that the next item is Eagle Blend 

3 Plus Blue? 

4 

5 

6 

7 

8 

9 

10 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

And what is Eagle Blend Plus Blue? 

Grass seed. 

What type of grass seed? 

75% rye, 25% blue. 

And Teammates Plus? 

Teammates has 70% of fescues. 

11 THE COURT: That's F-E-S-C-U-E. 

12 THE WITNESS: Yes. 

13 BY ATTORNEY PRITCHARD: 

20% rye, and about 10% blue. 

168 

14 

15 

A 

Q What is the function of the rye that is in the seed 

16 mix? 

17 

18 

19 

20 

21 

22 

23 

24 

A It's good for -- it's a low-maintenance grass. It's 

good for big, open, sunny areas, fields. 

Q Are these - the types of grasses that you've just 

mentioned - the rye, the bluegrass, and the fescues - are 

these the types of grasses that are used in residential 

lawns? 

A 

Q 

Yes. I mean --

Let's look at the amounts used here. You used 2,350 

25 pounds of Double Eagle Blue Blend, correct? 

26 

27 

A 

Q 

Yes. 

Three hundred and fifty pounds of Eagle Blend Plus 
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1 Blue. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

A 

Yes. 

And 2,550 pounds of Teammates Plus. 

Yes. 

Q Adding those up quickly, do they come to 5,250 

pounds of grass seed that you used to slice-seed the field? 

THE COURT: Do they come to a lot of grass seed? 

THE WITNESS: Yes. 

THE COURT: You're not really going to ask the 

witness what it adds up to, are you? 

ATTY. PRITCHARD: Sorry? 

THE COURT: You're not really going to ask him 

to do that calculation in his head. 

ATTY. PRITCHARD: No, I think that we can do the 

calculation when we file our post-trial brief, Your 

Honor. 

THE COURT: Oh. There is not going to be a 

chance for post-trial brief. I'm glad you mentioned 

that. 

ATTY. PRITCHARD: Okay. 

THE COURT: You have the absolute right to make 

your claims of law orally or in writing, but I 

require them at the conclusion of evidence. It's 

often my practice to decide things rather rapidly 

ATTY. PRITCHARD: I've heard that. 

THE COURT: Unless - and you're all on a great 

start - unless I'm sufficiently confused that I need 
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1 business asking you what you said before unless you 

2 said something different before. I mean, if you --

3 let's suppose you said yes, about half of the tree 

4 rings were in the restricted area, about half were 

5 not, and you had taken a -- they deposed you, and you 

6 had said they all were in the one area or the other, 

7 then what you said before would be admissible to 

8 impeach what you're saying now, okay? 

9 THE WITNESS: Yes, okay. 

10 THE COURT: So, all of that is neither here nor 

11 there, but since you looked so concerned, I thought 

12 I'd try --

13 THE WITNESS: Yes. 

14 THE COURT: -- to bring you up to speed. Okay. 

15 BY ATTORNEY PRITCHARD: 

16 Q So, Mr. Novak, would you turn back to Page 25, 

17 please, of Exhibit 36? Do you see the item under September 

18 1, 2009, two or three items down that says truck fee for 

19 removal of grass and soil from around trees, per load? 

20 A Yes. 

21 Q And do you see that this is on the same invoice that 

22 reflects the tree ring plantings? 

23 THE COURT: I'm sorry. Will you give me the 

24 page number -- the Bates number again? 

25 ATTY. PRITCHARD: It's two-five, Your Honor, 

26 two-five. 

27 THE COURT: Thank you. 
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1 BY ATTORNEY PRITCHARD: 

2 

3 

A 

Q 

All right, say that again. What are we on now? 

Okay. There's a truck fee for removal of grass and 

4 soil from around trees. 

Yes. 5 

6 

A 

Q Did you remove grass and soil from around the cedars 

7 when you were planting the tree rings? 

8 A Yes, the soil that came with the grass, you know 

9 what I mean, when you cut it. Yes. 

10 Q So, you -- did you cut the sod and truck off the sod 

11 and some of the dirt under those tree rings? 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

A 

It says it, right? 

Yes. 

Yes. 

And that was three truckloads. 

Yes. 

And are those dump truck loads? 

Those are my trucks, yes. Small 

19 like -- you know, smaller dump trucks. 

THE COURT: What capacity? 

dump trucks, not 

20 

21 THE WITNESS: Three or four yards per truck. 

22 You know, something -- I might have a five 

23 [indiscernible] . 

24 BY ATTORNEY PRITCHARD: 

25 Q Do you recall whether immediately after planting 

26 slice-seeding the field a Mr. Paul Grace came in to put 

27 starter fertilizer on the field? 
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1 A I know that Paul Grace does fertilize a property, 

2 yes. Do I recall 

3 Q You don't recall whether -- the timing of his 

4 

5 

fertilizing. 

A No. The timing, I can't remember that. 

6 Q Okay. Mr. Novak, would you turn to Page 39 of 

7 Plaintiff's Exhibit -- 34 of Plaintiff's Exhibit 36? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

THE COURT: Page 34, not Page 39. 

ATTY. PRTICHARD: Yes, Page 34. 

THE COURT: The Bates stamp number 34 in that 

same Exhibit. 

BY ATTORNEY PRITCHARD: 

Q Do you see the bottom two items there, 19,000 

daffodils and 17,000 daffodils? 

A Yes, that's 

Q And did you sell Mr. and Mrs. Platner 36,000 

daffodils pursuant to this invoice? 

A 

Q 

Yes. 

And the first item at the top reads planted bulbs 

20 for 56 hours. And on the -- that's on the 23 rd of October. 

21 And then on the 26th , 46 hours of planting bulbs, correct? 

Yes. 22 

23 

24 

25 

26 

A 

Q And then the next item on the 27 th , 62 hours of 

planting bulbs. 

A Yes. 

Q Et cetera. Was that labor to plant these 36,000 

27 daffodils? 
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A It says planted bulbs, so yes -- and other things. 

It says leaf cleanup, planted bulbs; leaf cleanup, planted 

bulbs, other work. So I would say not all of it, but yes, 

we planted daffodils. 

Q Okay. And how do you plant -- how did you plant 

those daffodils? 

A You take a bar and you put it in the ground and you 

8 wiggle it and you put a bulb in the ground and you cover it 

9 back up. 

10 Q Would you turn to Plaintiff's Exhibit 67, please, in 

11 the photograph book? 

12 THE COURT: Is that six-seven or five? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ATTY. PRITCHARD: Six-seven. 

THE COURT: Okay. 

ATTY. PRITCHARD: Six-seven. 

THE COURT: Thank you. And that is still an ID 

exhibit. 

THE CLERK: Yes, Your Honor. 

BY ATTORNEY PRITCHARD: 

Q Can you recognize the subject matter of that 

photograph, Mr. Novak? 

A Yes. 

Q 

A 

Q 

What is it? 

It's daffodils. 

Does that is this a fair and accurate 

26 representation of 

27 THE COURT: We need more than that. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

ATTY. PRITCHARD: Excuse me? 

THE COURT: You need more than the witness 

answering that it's a picture of daffodils. 

ATTY. PRITCHARD: Yes, I'm going --

THE COURT: You can't just say, does that 

accurately depict a daffodil? 

176 

ATTY. PRITCHARD: Well, no, I didn't -- I meant 

to say does this picture fairly 

THE COURT: But don't lead him, please. 

BY ATTORNEY PRITCHARD: 

Q But does it fairly -- what does this picture 

represent? 

A It represents part of the Platner property daffodils 

and other grass. 

THE COURT: The first time you didn't mention 

what property it was. 

THE WITNESS: Oh. 

THE COURT: So that's what got counsel in a 

19 hole. 

20 BY ATTORNEY PRITCHARD: 

21 Q And is this a fair and accurate representation of 

22 that portion of the Platners' property to which you just 

23 testified? 

24 

25 

26 

27 

A Yes. 

Q And is this property on the hillside here in the 

protected areas? 

A Yes. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. PRITCHARD: I offer this exhibit into 

evidence, Your Honor. 

THE COURT: You should have offered it before 

that question. 

ATTY. PRITCHARD: I should have. 

THE COURT: But no objection. Is there an 

objection to the offer of 67 as a full exhibit? 

ATTY. MENDOZA: No objection. 

THE COURT: All of these photos are still ID. 

Is there some reason who do I -- which of the 

defense counsel do I beat up on this one? 

ATTY. MENDOZA: Your Honor, you may do that. 

will volunteer. 

THE COURT: I'm only speaking in jest, but I 

understand that, given my rulings, and that there 

177 

I 

may 

have been we may have different perceptions of how 

the rules of evidence function with respect to 

documentary and demonstrative evidence. Unless you 

wish to make a record for purposes of appeal on this 

evidentiary issue - and apparently not, because you 

haven't been objecting to the last few photographs -

once less foundation has been elicited than you might 

think is necessary -- but I'm really quite sure of 

the laws otherwise. May I suggest that counsel meet 

either after court or tomorrow before court and get 

rid of a lot of the IDs, because it's becoming 

tiresome and inefficient to qualify every photograph. 
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1 The whole purpose of pre-marking and Court orders is 

2 that they be done in good faith. 

3 ATTY. MENDOZA: Thank you. 

4 THE COURT: So hopefully, at ten o'clock 

5 tomorrow morning, I'll be pleasantly surprised to see 

6 more full exhibits. 

7 Put a question, please, Mr. Pritchard. 

8 BY ATTORNEY PRITCHARD: 

9 

10 

11 

Q Okay, Mr. Novak, would you look at Page 40, please? 

THE COURT: Of--

ATTY. PRITCHARD: Of Exhibit 36. 

12 THE COURT: Thank you. 

13 BY ATTORNEY PRITCHARD: 

14 

15 

16 

17 

18 

19 

20 

Q 

A 

Q 

This invoice is dated April 30, 2010, is it not? 

Yes. 

Do you see the items there that say mowing, lawn 

mowing April 20, lawn mowing; April 24, lawn mowing; 

April 27, lawn mowing; and April 30? 

A Yes. 

Q You are no longer brush-hogging the field for Mr. 

21 and Mrs. Platner, are you? 

22 

23 

24 

25 

26 

27 

A We are not using the brush hog in 2010. I think 

we're using Scag mowers. 

Q Are you using the same machinery that you used to 

mow the original lawn around the Platner residence for $150 

a mow? 

A Yes. 
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Q Now you've identified the lawn mowing as something 

that is done for $1,050 a mow throughout the whole property, 

correct? 

4 A Yes. 

5 THE COURT: Well, that can't be right. I 

6 mean, -- well, look at the bill. Excuse the 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

interruption. Have you got the bill in front of you? 

THE WITNESS: Yes. 

THE COURT: You're not telling me that in April, 

you're mowing the entire property on the 20 th , and 

four days later, you're mowing the entire property 

again, four days later. I'm thinking that what this 

means is that it took you four days to mow the entire 

property, but you take a look and see what you think. 

THE WITNESS: I don't know what year, but there 

was -- we don't do it now, but we have mowed the' 

property twice a week. 

THE COURT: Really? 

THE WITNESS: Yes. 

THE COURT: In April? 

THE WITNESS: Not in April, because in April, 

you don't mow lawns. 

THE COURT: Well, I --

THE WITNESS: In April, there's no grass 

growing, so --

THE COURT: I'm not -- I don't live in Lyme, but 

I don't live very far. 
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BY ATTORNEY PRITCHARD: 

Q Was it your practice - may I ask, Your Honor - was 

it your practice --

4 THE COURT: I'll back out. Go ahead, Mr. 

5 Pritchard. 

6 BY ATTORNEY PRITCHARD: 

7 

8 

9 

Q 

A 

Q 

Was it --

Well, April -- the end of April --

Was it the practice of the Novak Brothers to mow the 

10 entire lawn, which is now in the field, of the Platners' 

11 property every three to four days, beginning in the spring 

12 and ending in the fall? 

13 A We would mow all the grass twice a week. I don't 

14 know what year it is, but yes. 

15 THE COURT: Really? 

16 THE WITNESS: Yes. Not just here, but other 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

places, too. 

BY ATTORNEY PRITCHARD: 

Q Now, Mr. Novak 

THE COURT: 

THE WITNESS: 

yes. Yes. 

In August? 

Depended. 

THE COURT: Okay. 

BY ATTORNEY PRITCHARD: 

Yes, we do a lot of it, 

Q Mr. Novak, did you also, from time to time, aerate 

the lawn in the field? 

A Yes. 
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181 

And what is the aeration process? 

THE COURT: We're talking about the field. 

ATTY. PRITCHARD: Yes, we're talking about the 

field. We're talking about the field north of the 

house. 

THE COURT: Do you know what field -- excuse me. 

Do you know what field he's talking about? 

THE WITNESS: Not when he says the field. I 

mean 

THE COURT: Well, he started out by saying he 

meant the north field, but then you said you didn't 

get it and there were three fields. 

THE WITNESS: Yes. 

THE COURT: And then he went back to being 

specific about the north field, and now he's just 

calling it the field again. 

THE WITNESS: Yes. 

THE COURT: So I'm just checking in to see what 

your answers are and what they mean, because I've got 

to figure out what it is you're trying to tell me. 

THE WITNESS: Okay. 

THE COURT: Go ahead, Mr. Pritchard. 

23 BY ATTORNEY PRITCHARD: 

24 Q Just to clarify for the record to make sure it's 

25 clear, when you testified, Mr. Novak, that you mowed the 

26 lawn, the entire lawn, for $1,050 a mow every three -- or 

27 twice a week, were you referring to this entire field north 
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of the house and in front of the house? 

A The north of the house, the front of the house, yes. 

That also includes not just straight mowing. It includes, 

you know, blowing off all the walkways, the driveway; it 

includes weed-whacking. It's not strictly mowing, and that 

price I think included -- yes, included everything else that 

goes along with that, not just 

Q What does it mean to aerate a lawn? 

A Aerate is to add oxygen to the soil, also known as 

core cultivation. It pulls plugs out of the ground. 

Q And how often -- did you aerate the entire north of 

12 the house on a regular basis? 

13 A Once a year. 

14 Q I refer you to Page 45 of Exhibit 36; the item reads 

15 aerated lawn on September 9, 2010 for $3,800. Do you see 

16 that? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Yes. 

Is that the aeration you're talking about? 

A That's for the restricted and non-restricted fields. 

Whatever -- yes, that's for everything. 

Q Do you remember irrigation being installed in the 

protected areas in the field north of the house? 

A Yes. 

Q Do you remember when the irrigation system was 

installed in that area? 

A The date, no; the year, no. 

Q Do you recall whether it was before you slice-seeded 
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the field? 

A No. 

Q Did you see the irrigation system actually being 

constructed? 

A From time to -- yes, from time to time. 

Q Okay. Would you turn to paragraph -- photograph 66, 

7 please? 

8 THE COURT: Do you know who -- excuse me. Do 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

you know who installed the 

THE WITNESS: Yes. 

THE COURT: Who? 

THE WITNESS: The company is Golf Irrigation. 

THE COURT: Gulf. 

THE WITNESS: Golf. 

THE COURT: Gulf. G-U-L-F. 

THE WITNESS: I think it's G-O-L-F. 

THE COURT: G-O-L-F. Thank you. 

THE WITNESS: Golf Irrigation. 

THE COURT: Okay. And do you have any personal 

knowledge of the size of the irrigation system? 

THE WITNESS: It covers -- it goes through the 

restricted and non-restricted areas. 

THE COURT: In their entirety? 

THE WITNESS: I want to say 100%, no, because 

they're in the grass areas. 

THE COURT: The grass areas are or are not 

irrigated? 
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THE WITNESS: The grass areas are irrigated. 

THE COURT: Okay. 

THE WITNESS: Yes. 

THE COURT: The tree rings? 

THE WITNESS: Yes. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

THE COURT: Both restricted and non-restricted. 

THE WITNESS: I don't know about everyone of 

them, but yes. 

THE COURT: Okay, thank you. Excuse the 

10 interruption. 

11 BY ATTORNEY PRITCHARD: 

12 Q Mr. Novak, would you turn to the photograph at 

13 Exhibit 68 in the photograph book, please? 

14 

15 

16 

17 

18 

19 

20 

21 

THE COURT: That's still for ID. 

THE CLERK: I'm sorry, Your Honor. I didn't 

hear the docket number. 

THE COURT: 68. Not the docket number but the 

exhibit number. That's okay. It's getting to be 

that time. 

THE CLERK: It is still ID, Your Honor. 

THE COURT: Okay. 

22 BY ATTORNEY PRITCHARD: 

23 Q Can you identify the subject matter of this 

24 photograph? 

25 

26 

27 

A 

Q 

A 

It's yes. 

What is it? 

It's the Platners' barn, trees, field, driveway, 
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1 what I ruled on. And I don't know what you heard, 

2 but regardless of what you heard, the record and I 

3 seem to agree, and so the objection is overruled. 

4 So in the off chance that you still remember, 

5 what does the photograph show, if you know? 

6 THE WITNESS: Selden Cove. 

7 BY ATTORNEY PRITCHARD: 

8 Q Excuse me? 

9 A Selden Cove. 

10 Q What does the photograph show in the foreground? 

11 A Vegetation. 

12 Q Would you turn, Mr. Novak, to Page 7? 

13 THE COURT: I couldn't hear. What? 

14 ATTY. PRITCHARD: Page 7; Page number 7 of 

15 Exhibit 36. 

16 THE COURT: Thank you. 

17 BY ATTORNEY PRITCHARD: 

18 A Yes. 

19 Q Do you see the item there about -- just over half-

20 way down that reads topsoil, premium topsoil per load, 35? 

21 A Yes. 

22 Q And what was -- what does that reflect? 

23 A Topsoil that we sold to the Platners. 

24 Q And below that, there are two truckloads of fill --

25 A Yes. 

26 Q -- for which you charged a total of $21,800. 

27 THE COURT: Well, not the two truckloads of --
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1 oh, I see. 

2 THE WITNESS: Yes, both of them, yes. 

3 BY ATTORNEY PRITCHARD: 

4 

5 

Q 

A 

Where did you place those truckloads of soil? 

That was -- well, where do you want me to put it? 

6 We placed them on the property. 

7 

8 

9 

Did you place them in the protected areas? 

Yes. 

Where in the protected areas? 

201 

10 

Q 

A 

Q 

A You see the -- the trees -- can I see the dot? Yes, 

11 that -- yes. On the edge of that. 

12 

13 

14 

15 

16 

Q 

A 

You're referring to the cedar grove. 

Yes, on the edge of the cedar grove. 

THE COURT: The cedar grove is to the north of 

the house. 

THE WITNESS: To the north of the house, yes. 

17 BY ATTORNEY PRITCHARD: 

18 Q And so you placed 37 truckloads of material in that 

19 area just north of the cedar grove. What did you -- for 

20 what purpose did you dump the soil there? 

21 

22 

23 

24 

25 

A To grow grass. 

Q And how did you intend to grow grass with the use of 

that soil? 

A 

Q 

Hydro-seed. Is that what you --

And did you, in fact, hydro-seed the soil that you 

26 spread just north of the cedar grove there? 

27 A Yes. 
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10 

Q And is that hydro-seeding reflected on this bill 

under -- on Page 5 of Exhibit 36? 

A Seven, you mean? 

Q Page 5. 

THE COURT: Yes, you're -- there is no -- are 

you talking about Page 5 of the bill or the Bates 

stamp number? 

ATTY. PRITCHARD: Bates stamp. 

THE WITNESS: Bates stamp, page 

THE COURT: Okay. The -- each exhibit has 

11 pages. For example, I was looking at the previous 

202 

12 source of questions, which was Bates 7, and it says 

13 Page 4, so it's just a set-up for the poor witness -

14 and, I might add, the poor judge - when we change 

15 between Bates stamp numbers and page numbers when the 

16 exhibit has page numbers. Now, you'd like the 

17 witness, and presumably me, to turn back to Exhibit 

18 36, Bates stamp number 5; is that correct? 

19 ATTY. PRITCHARD: Correct. 

20 THE COURT: Thank you. 

21 BY ATTORNEY PRITCHARD: 

22 Q And I'm looking at the labor item on September 19, 

23 2007 that reads spread topsoil and finished raking for 

24 hydro-seed. 

25 

26 

A 

Q 

Yes. 

Does that reflect the labor that -- part of the 

27 labor that you and your men employed to hydro-seed the area 
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1 that you've just testified to? 

2 A When was the soil -- the hydro-seed would have come 

3 after the soil. 

4 

5 

6 

7 

8 

9 

10 

11 

THE COURT: Would you like to look back at the 

other exhibits? 

THE WITNESS: Yes. Well, the Page 7, that's why 

I'm not -

THE COURT: I think before he had you on Bates 

number 7, 007. It doesn't look like it's going to 

match. 

THE WITNESS: It's because it's backwards. 

12 BY ATTORNEY PRITCHARD: 

13 Q Is there any date reflected with respect to when you 

14 delivered the topsoil, on Page 7 or otherwise? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Spread soil. It says spread soil on 9/27/07, and 

then that's when we brought in the -- that says 35 loads in 

the area that I just told you. You're asking if the hydro

seed goes with that. I -- it could. I don't know. 

Q On September 19, there's an indication -- an item 

reading cleared hillside and prepped soil and seeded; do you 

see that? 

A Do you know --

THE COURT: I'm sorry, I didn't see that. Would 

24 you repeat your question? 

25 BY ATTORNEY PRITCHARD: 

26 Q On Page 5, Bates stamp 5, three quarters of the way 

27 down, September 20, 2007, it says cleared hillside and 
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1 

2 

3 

4 

5 

prepped soil and seeded. 

A Yes. 

Do you see that, 36 hours? 

Yes. 

204 

Q 

A 

Q And on that date, did you use five tanks of hydro-

6 seed? 

7 

8 

9 

10 

A 

Q 

A 

Q 

Yes. 

Five hundred pounds of park and athletic grass seed. 

Yes. 

Fifty pounds and 20 pounds of two other types of 

11 grass seed. 

12 A Yes. 

13 Q Does that clarify whether, in fact, you were hydro-

14 seeding this soil, which you testified that you placed north 

15 of the cedar grove? 

16 A I hydro-seeded it, it's just -- let me look back. 

17 You don't have number -- you don't have the month 10, so I 

18 can't look it up. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q I'm sorry, you don't have 

THE COURT: Would you Mr. Pritchard's asked 

if you could repeat your answer. I don't have the 

what? 

THE WITNESS: I was checking for page 

October's bill to see if hydro-seed was on October's 

bill, because if it was, that would make sense for 

that area. So there's not October's bill here. 

THE COURT: You mean the bill that would be 

A309 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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dated early November for the work done in October? 

THE WITNESS: Yes. 

THE COURT: Okay, because there is a bill dated 

October 5~. 

THE WITNESS: Correct. I was looking for the 

work that was done in October that said hydro-seed. 

I would say that's the hydro-seed that matched up 

with that soil that I spread. 

THE COURT: Right. But you can't find the -

THE WITNESS: I can't find that. 

THE COURT: -- bill for the work done in 

October. 

13 BY ATTORNEY PRITCHARD: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Let me ask you to turn to Plaintiff's Exhibit 71. 

THE COURT: Now he's in the other book. He's 

going to photographs. 

BY ATTORNEY PRITCHARD: 

Q Do you recognize the subject matter of that 

photograph? 

A The first page? 

Q 

A 

Q 

A 

Exhibit 71. 

Yes. 

What does that reflect? 

That looks like the area where we hydro-seeded. 

THE COURT: The area of what? 

THE WITNESS: Of where I just told him I spread 

topsoil. 
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THE COURT: Whose property? 

THE WITNESS: The Platners'. 

THE COURT: The which? 

THE WITNESS: The Platners'. 

THE COURT: Yes, okay. 

206 

1 

2 

3 

4 

5 

6 ATTY. PRITCHARD: I offer this photograph into 

7 evidence, Your Honor. 

8 BY ATTORNEY PRITCHARD: 

9 Q Is this a fair and accurate representation of the 

10 subject matter of this photograph? 

11 

12 

13 

14 

15 

16 

A Yes. 

ATTY. PRITCHARD: I offer this exhibit in 

evidence. 

THE COURT: As of when? 

THE WITNESS: What do you mean? 

THE COURT: Before or after you hydro-seeded? 

17 THE WITNESS: After. 

18 THE COURT: Okay. Objection? 

19 ATTY. MENDOZA: No objection, Your Honor. 

20 THE COURT: 71 is full. 

21 BY ATTORNEY PRITCHARD: 

22 

23 

24 

25 

26 

27 

Q Could I ask you 

THE COURT: No, you could not. We're going 

home. 

ATTY. PRITCHARD: May I tell the Court that Mr. 

Novak is unable to come back tomorrow. I just have a 

few more questions for him. Is that --
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advice I gave you yesterday. 

BY ATTORNEY PRITCHARD: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Referring to Exhibit 73, Mr. Novak, can you identify 

the portion of Mrs. Platner's property depicted in this 

photograph? 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Yes. 

Where is it? 

This is along the cedar grove. 

THE COURT: The what river? 

THE WITNESS: The cedar grove. 

BY ATTORNEY PRITCHARD: 

Q And is the light green area to the right of the 

photograph the hydro-seeded area to the north of the cedar 

grove that you've already testified to? 

A 

Q 

Some of it is. 

Do you see the road, the dirt road coming through 

17 the property in the photograph? 

18 A In this area, we repaired from some of the 

19 construction, I believe. 

20 Q You testified yesterday that in hydro-seeding this 

21 area, you brought in 37 dump truckloads of dirt and fill. 

22 Did some of those dump trucks use this road to access the 

23 property? 

24 

25 

26 

A 

Q 

A 

You're asking how I brought the soil in. 

Yes, how did you bring the soil in? 

Well, it wasn't through there, I'll tell you that. 

27 I would assume so. 
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1 Q Okay. You would assume that your dump trucks used 

2 this road coming through the photograph in order to bring 

3 the dirt to the hydro-seeded area, correct? 

4 A I don't know exactly where it was dumped and spread, 

5 but this area. 

6 Q Okay. Let me turn back, Mr. Novak, to Exhibit 72, 

7 which is another photograph marked full. Can you identify 

8 whether this is a photograph of a portion of Mrs. Platner's 

9 property? 

10 

11 

12 

13 

A 

Q 

A 

Q 

Yes. 

And what portion of that property is it? 

It's along the cedar grove. 

Can you see in the middle of the property whether 

14 there is a beach area there? 

15 

16 

17 

18 

A 

Q 

Yes. 

Did the Novak Brothers bring large trunks of trees 

and place them along the perimeter of the Connecticut River? 

A I don't believe we installed the large driftwood 

19 that came in. I have repaired them. I've never -- I don't 

20 think we did the installation. 

21 Q Can you describe for the Court the driftwood that is 

22 placed near the Connecticut River? 

23 A It's driftwood from the Connecticut River, and it's 

24 placed along the edge of the Connecticut River. 

25 THE COURT: What do you mean, placed? 

26 THE WITNESS: Do you see it? Could I show you? 

27 THE COURT: Well, you're on 72? 
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/ \ 
1 went to work for the Platners, Mr. Grace, that the area 

2 shaded in green here was covered by a conservation 

3 restriction? 

4 A I did not. 

5 Q Did you ever learn that it was covered by a 

6 conservation restriction? 

7 A No. 

8 Q Do you recall when you first arrived on the property 

9 what this unprotected area this protected area north of 

10 the unprotected are consisted of? 

11 A Yes. 

12 Q What was it? 

13 A Basically a field with coarse grass. 

14 Q Okay, and did there come a time when the nature of 

15 the unprotected area in the field changed? 

16 A Yes. 

17 Q And what is it now? 

18 A Now it is lawn. 

19 Q Mr. Grace, let me ask you if you had a role in 

20 converting the field into a lawn. 

21 A I did not. 

22 Q Do you recall when you first went to work in the 

23 fields? 

24 A I believe -- again, I would be guessing. No, I 

25 don't. 

26 Q Could you turn to Exhibit 37 in the book on your 

27 left there. Exhibit 37 is marked for identification, Your 
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1 Honor. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

THE COURT: Thank you. That's what I was just 

checking. 

ATTY. COLLINS: Your Honor, may I assist the 

witness? I think he's in the wrong book. 

THE WIT~ESS: I am. I was just going to say 

it's -- I'm in 55 here. Is it this book? 

ATTY. COLLINS: Yes. 

THE WITNESS: Thank you. 

ATTY. COLLINS: And there are tabs before each 

11 exhibit. 

12 THE COURT: Try not to hit the microphone, 

13 because that makes a noise in the monitor's ears. 

14 BY ATTORNEY PRITCHARD: 

Q Are you reviewing Exhibit 37, Mr. Grace? Can you 

identify that document? 

A That's an invoice that I sent on 3/29/09, and also 

12/21/08. 

86 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Okay, can you flip through the pages and let me know 

whether these are the invoices that you sent to Mr. and Mrs. 

Platner covering the year 2009. 

A 

Q 

Yes, they are. 

Do you recall that there came a time when -- first 

24 of all, do you know the Novak Brothers Landscaping business? 

25 

26 

27 

A 

Q 

A 

Yes. 

Do you know Brandon Novak in particular? 

I'm sorry? 
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Brandon Novak in particular. 

Yes, I do know Brandon. 
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1 

2 

3 

Q 

A 

Q Do you know that Novak Brothers Landscaping provided 

4 landscaping services on 66 Selden Road for Mr. and Mrs. 

5 Platner? 

6 

7 

8 

9 

10 

11 

12 

13 

A 

Q 

Yes. 

Do you remember whether there came a time that the 

field area that -- in the unprotected area was seeded? 

A Yes. 

Q And do you recall approximately when that was? 

THE COURT: This is the unprotected area? 

ATTY. PRITCHARD: The protected area. 

THE COURT: Okay, I heard differently. 

14 BY ATTORNEY PRITCHARD: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I do not recall exactly when that was done. 

ATTY. MENDOZA: Your Honor? 

THE COURT: Yes. Are you objecting 

ATTY. MENDOZA: Objection. 

THE COURT: to the previous question that's 

already been answered? Overruled, out of time. 

ATTY. MENDOZA: Withdraw. I'm -- Your Honor, 

please forgive me. I'm confused because counsel 

started to ask the witness about the Exhibit 37 -

THE COURT: Yes. 

ATTY. MENDOZA: 

so I get confused. 

THE COURT: Yes. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. MENDOZA: But then he goes into other 

questions, and I don't know if he's offering 37 or 

what. 

THE COURT: As with yesterday, you do not need 

to share any concerns with me if they don't begin 

with I move or I object. 

ATTY. MENDOZA: Thank you. 

88 

THE COURT: Thank you. I wish I could solve all 

the world's problems, but I get in enough trouble 

just doing what I have to do. 

ATTY. PRITCHARD: Your Honor, I move that we 

receive Exhibit 37 into evidence. 

ATTY. MENDOZA: Objection, relevance. 

THE COURT: Overruled. 

BY ATTORNEY PRITCHARD: 

Q Mr. Grace, do you recall whether after the field in 

the un -- in the protected area was seeded that you 

fertilized the field? 

A I did. 

Q Would you turn to the last page of Plaintiff's 

Exhibit 37. Are you on the last page, Mr. Grace? 

A Yes, I am. I believe so. 

Q Would you look at the first entry on the invoice 

dated October 24 th , 2009. On the left side of the page, 

dated October 9, 2009, that entry reads fertilized field 

with 18-24-12 starter fertilizer. 

A Yes. 
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5 

89 

Q Do you see that? 

under that item? 

What services were you performing 

A 

Q 

A 

Are you asking me why I did it? 

Why did you do it? That's a good question. 

Okay, because when you put down fresh seed, you use 

6 starter fertilizer. It's the only time in Connecticut 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

you're allowed to use phosphorous. 

Q And what is the composition of 18-24-12 starter 

fertilizer? 

A 18% 18 pounds of nitrogen in 100 pounds of 

fertilizer, 24 pounds of phosphorous in 100 pounds, and 12 

pounds of potassium, and that's all in 100 pounds each. 

THE COURT: What's the rest of it? 

THE WITNESS: That would be clay -- just a 

carrier, something to carry the nutrients. 

THE COURT: Thank you. 

THE WITNESS: You're welcome. 

BY ATTORNEY PRITCHARD: 

Q Would you look at the third entry on that same 

invoice dated December 12, 13, and 14, reading applied lime 

to field. 

A 

Q 

Yes. 

Did you apply lime to the entire field in the 

24 protected area? 

25 

26 

27 

A 

Q 

A 

Yes, I did. 

And what is the purpose of applying lime to a field? 

Applying lime to any lawn gets the pH right so the 
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1 ATTY. PRITCHARD: I move this exhibit into 

2 evidence, Your Honor. 

3 ATTY. MENDOZA: Objection, relevance. 

4 THE COURT: Overruled. 

5 BY ATTORNEY PRITCHARD: 

6 Q Mr. Grace, did you apply fertilizer on some sort of 

7 a regular schedule over the course of the years that you 

8 worked on -- for Mr. and Mrs. Platner? 

9 A I don't understand the question. Could you say that 

10 differently? 

11 Q I'll rephrase it. 

12 THE COURT: Or say it differently. 

13 ATTY. PRITCHART: Or say it diff@rently, yes. 

14 BY ATTORNEY PRITCHARD: 

15 Q Let's go through the invoices instead. Would you 

16 look, Mr. Grace, at the item four items down from the top of 

17 the left-hand side that reads four 

18 THE COURT: Excuse me, which page of Exhibit 38 

19 are we dealing with? 

20 ATTY. PRITCHARD: The first page, Your Honor. 

21 THE COURT: Thank you. Now, you're asking him 

22 to look four lines down on the left. 

23 ATTY. PRITCHARD: I'm sorry. We're looking at 

24 Page 2, the second page. 

25 THE COURT: I'm sorry. Did I hear incorrectly? 

26 ATTY. COLLINS: Your Honor, for your 

27 information, these are Bates-stamped in the upper 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

right-hand corner of your book. 

THE COURT: So they are. Okay. 

Do you see on the top left of the Exhibit 38 

that 001 and 002? Those are called Bates stamps for 

handling [indiscernible] documents, so counsel may 

refer to Bates number 002, and if he does --

THE WITNESS: That's how you find it. 

THE COURT: -- that's how you find it. 

THE WITNESS: Thank you. 

THE COURT: You're welcome. 

BY ATTORNEY PRITCHARD: 

Q So now, yes, Mr. Grace, I am referring to 002 in the 

left-hand side of that page, four items down, which reads 

April 7, April 8, fertilized field and lawn for crabgrass 

and for crabgrass control; is that correct? 

A That is correct. 

Q And what type of fertilizer do you use for 

fertilizing the field and lawn for crabgrass control? 

A That would be a fertilizer that we call Dimension, 

and basically it has an herbicide in it which keeps the 

crabgrass seed down and some broadleaf weeds - not 100%, of 

course, but --

Q 

A 

Q 

A 

Q 

What is the composition of Dimension? 

The chemical? 

Yes. 

I have no idea. 

Is Dimension a fertilizer as well as an herbicide? 
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A It is. 

Q What is the fertilizer -- what is the content of the 

fertilizer in Dimension? 

A 

Q 

A 

13-0-5. 

And what does that mean? 

Thirteen pounds of nitrogen per 100 pounds and five 

7 pounds of hot ash per hundred pounds, no phosphorous. 

8 

9 

10 

11 

12 

13 

14 

Q Okay, would you look over at the right-hand side of 

Exhibit 37, 002, and the second line up from the bottom 

reads April 22, April 26, Cal-Turf on lawn and field; do you 

see that? 

A Yes. 

Q 

A 

What is Cal-Turf? 

Cal-Turf is a quick-acting lime. It's a new product 

15 that I think had come out that year, in 2010, and we started 

16 using it. 

17 Q Let me ask you to turn to Page 3 of Exhibit 37. 

18 THE COURT: Are you referring to the Bates 

19 number? 

20 

21 

ATTY. PRITCHARD: I am referring to the Bates 

number, Your Honor. 

22 BY ATTORNEY PRITCHARD: 

23 Q And let me direct your attention to the last entry 

24 on the right-hand side of the page, May 27, 2010, spray 

25 weeds in lawn and fields; do you see that? 

26 

27 

A 

Q 

Yes. 

What product did you use to spray the weeds in the 
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1 field? 

2 A I don't remember because I didn't note it in the 

3 bill. I have it in my records, and I have to report to the 

4 DEP, but I don't have it here so I can't tell you. 

5 Q Well, did you is this a herbicide that we're 

6 talking about? 

7 A Yes, it would have been a post-emergent herbicide 

8 for broadleaf weeds, and basically we would take a backpack 

9 sprayer and go around and spot-spray. 

10 Q And the point was to kill anything that is subject 

11 to this herbicide; is that correct? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Right, any broadleaf weeds. Exactly. 

Could you turn to Page 003, please, June 

THE COURT: Aren't we there? 

THE WITNESS: We're on -- oh, I'm sorry. 

THE COURT: The witness and I have been on Bates 

number 003 for the last few questions. 

ATTY. PRITCHARD: Not on my copy, Your Honor, 

but 

THE COURT: Well, I think the record will be 

fairly clear. 

ATTY. PRITCHARD: Yes. 

THE COURT: You were reading spraying weeds in 

lawn and field, and that entry is on Bates 003. 

ATTY. PRITCHARD: Let me just straighten this 

out, Your Honor. 

THE COURT: That would be good. 
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1 BY ATTORNEY PRITCHARD: 

2 Q Let me direct your attention, Mr. Grace, to 004 of 

3 Exhibit 37, the second item on the left-hand side of the 

4 page, reading June 3, 2010, applied iron 5-10-3 to lawn and 

5 field. What is iron 5-10-3? 

6 A That is a product that we use to give a lawn a nice 

7 

8 

9 

10 

11 

green color. 

Q Did you apply iron 5-10-3 to the grasses in the 

field in the protected area? 

A 

Q 

Yes, it says applied to lawn and field. 

Directing your attention to the right-hand side of 

12 004, let me refer you to the third item, June 10, 2010, 

13 applied Merit for grub control to lawn and field. What is 

14 Merit? 

15 A Merit is a product that we use to kill grubs. The 

16 technical name of it is imidacloprid, and basically what 

17 that does is get rid of grubs, and then you don't have a 

18 mole problem. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: I'm going to ask you to spell the 

full name for the monitor, if you can. 

THE WITNESS: Imidacloprid? 

THE COURT: Yes. 

THE WITNESS: Yes. I-M-I-D-C-L-O-P-R-I-D [sic]. 

I won't use those words anymore. 

THE COURT: Well, you -- it's fine to use them, 

but you're likely to have to spell them. If that 

isn't a deterrent, I don't know what is. 
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BY ATTORNEY PRITCHARD: 

Q Let me refer you now, Mr. Grace, to the next item 

below the one that you just testified about, June 14, 2010, 

4 reading Heritage granular fungicide on lawn and field. What 

5 is Heritage granular fungicide? 

6 

7 

8 

9 

10 

11 

A Heritage granular fungicide is a fungicide that we 

use to treat a disease called Pythium, which is in lawns. 

Q And what is in that product? 

A I don't know the chemical name right off the top of 

my head. 

Q Could you refer to 006, please, in the same exhibit. 

12 The item I'm referring -- want you to look at is the second 

13 one, June 29, 2010, fungicide on lawn and field. 

14 

15 

16 

A 

Q 

A 

Mm-hmm. 

What is the fungicide that you used? 

I could only guess. I'd have to look back at my 

17 notes. 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

What is the purpose of fungiciding a lawn? 

To either prevent or eradicate a disease called 

Pythium, which is our common lawn disease in Connecticut. 

Q And then two items down from that, July 1, 2010, it 

says fertilized lawn and field; do you see that? 

A Yes, I do. 

Q And what fertilizer were you using in July of 2010 

to fertilize the field? 

26 A Well, that I do remember because of the time of 

27 year. It would have been a fertilizer called 24-0-11. 
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What is 24-0-11 composed of? 1 

2 

Q 

A Twenty-four pounds of nitrogen per 100 pounds and 11 

3 pounds of hot ash per 100 pounds. 

4 Q And what is the purpose of fertilizing a lawn with 

5 that product? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A At that time of year, just to keep the lawn healthy 

and growing. 

Q Is that also designed to keep the lawn green? 

A Yes, it would. It definitely would keep a lawn 

green. 

Q The next item, July 1, 2010, it reads fungicide on 

lawn and field; is that a reapplication of the fungicide 

that you applied on June 29, 2010? 

A 

Q 

Yes. 

Let me refer you to Page 008. Do you see the item 

16 reading -- the third item down reading that's -- is that 

17 8/2/2010, August 2, 2010, fungicide on lawn and field? 

18 

19 

A 

Q 

Mm-hmm. 

Is that again a reapplication of that same type of 

20 fungicide to the lawn and the field? 

21 A It was a reapplication, probably a different 

22 product. 

23 Q Do you recall what that product was? 

24 A It was a lawn fungicide. I could only guess what I 

25 used. 

26 Q Let me refer you to the next item. It says August 

27 3, August 4, fertilized lawn and field with 24-5-11; do you 
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1 see that? 

2 

3 

4 

A 

Q 

A 

Yes, I do. 

What is 24-5-11? 

Twenty-four pounds of nitrogen per 100, five pounds 

5 of phosphorous per 100, and 11 pounds of potassium. 

6 

7 

8 

9 

10 

Q 

A 

Q 

A 

Q 

Same thing. 

Right. 

And the function of that 

To keep the lawn healthy 

Then on August 12, 2010, 

fertilizer is what, again? 

and green. 

on the right-hand side of 

11 that page, it reads sprayed weeds in lawn and field; do you 

12 see that? 

13 

14 

15 

A 

Q 

A 

16 used. 

17 Q 

Yes. 

Do you recall what you sprayed these weeds with? 

A broadleaf herbicide. I can't recall which one I 

The item after that, August 16, 2010, reads sprayed 

18 lawn and field for pythium; do you see that? 

19 

20 

A 

Q 

Yes. 

Is that the same treatment that you have -- the same 

21 fungicide treatment that you mentioned before? 

22 

23 

A 

Q 

Yes. 

Then on August 19, 2010, there's an item reading 

24 sprayed weeds in lawn and field; do you see that? 

25 

26 

27 

A 

Q 

A 

Yes. 

What does that item refer to? 

Again, with the backpack sprayer, spraying broadleaf 
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1 herbicide. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q Would you turn to Page 008, please. 

THE COURT: We are on 008, aren't we? 

BY ATTORNEY PRITCHARD: 

Q Well, let's do it this way. Would you turn to your 

invoice dated September 27, 2010. 

A Mm-hmm. 

Q Do you see the third item, September 15, 2010? 

A 

Q 

A 

Q 

Yes. 

It says fertilized lawn and field. 

Yes. 

What fertilizer did you use on the lawn in the field 

13 on that date? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

24-0-11. 

For the same purposes that you've used 24-0-11 in 

the past. 

A Yes. 

Q And then do you see on your statement dated October 

31, 2010, the second item, October 29, 2010, fertilized lawn 

and field with 34-3-11? 

A I'm a little lost. What date is it? 

THE COURT: This is Bates number 016. No, 

you're on 1-0, ten. He's switched from Bates numbers 

24 to the date of your invoice, so I understand why you 

25 might find that confusing. 

26 BY ATTORNEY PRITCHARD: 

27 A So we're talking about 10/29/10; is that correct? 
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2 

Q 

A 

100 

10/29/10. 

Yes, that would be the fall fertilizer to strengthen 

3 the roots again. 

4 

5 

6 

7 

8 

9 

Q Now, we've been looking at the invoices, your 

invoices, for the year 2010 for activities in the protected 

areas of the field, correct? 

A You know, I didn't have any idea that was a 

protected area. 

Q We're not here to criticize anything you've done, 

10 Mr. Grace, you can be certain of that. Did you apply 

11 

12 

13 

14 

15 

16 

17 

18 

essentially the same fertilizing, herbiciding, and 

fungiciding program to the lawn and the field in succeeding 

years? 

A No, I -- actually, it became less, because once you 

start treating lawns and get them growing properly, you 

don't really have to do that much weed control, so that 

would be less, and I believe we fertilized less. 

Q What -- why is it that you don't need as much weed 

19 control once you really get a lawn going? 

20 

21 

22 

23 

24 

25 

26 

A 

Q 

Well, the healthy grass chokes out the weeds. 

And in terms of the fertilizing regime that you have 

applied to the property since 2010, what in general were the 

fertilizing applications during the course of the growing 

season? 

A Okay, we would start with the product called Cal

Turf, which was that quick-acting lime to get the lawn set 

27 up for using the fertilizer. Then we would do two 
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/ \ /" / \" 
1 then I'm going to say what exception do you claim? 

2 If you say no, it's not hearsay, then we'll explore 

3 that, as to why it's relevant in the first place, if 

4 not admissible for the truth, but I can only begin 

5 the analysis if I have the cooperation --

6 ATTY. PRITCHARD: Yes, Your Honor. 

7 THE COURT: So is it hearsay or not? 

8 ATTY. PRITCHARD: Yes. 

9 THE COURT: Is there an exception that you 

10 claim? 

11 ATTY. PRITCHARD: Yes, the business records 

12 exception. 

13 THE COURT: There is no such foundation that has 

14 been laid for that exception. The objection is 

15 sustained. 

16 ATTY. PRTICHARD: I will now lay the --

17 THE COURT: The objection is sustained. Move 

18 on. 

19 ATTY. PRITCHARD: Thank you, Your Honor. 

20 THE COURT: I told you yesterday that I was not 

21 going to give you a lot of latitude with this ID 

22 exhibit stuff where, had I not said this was an ID 

23 exhibit, I suspect that I would have had to wait for 

24 an objection from defense. 

25 BY ATTORNEY PRITCHARD: 

26 Q Did you participate in a walk on Mrs. Platner's 

27 property on September 28 th , 2007 ,Mr. Moore? 
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3 

A 

Q 

A 
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Yes, I did. 

What was the purpose of that walk? 

It was to perform an inspection of the property 

4 after the Platners owned it to review the protected area and 

5 see what, if anything, had occurred. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q And who accompanied you on that walk? 

A For the land trust, there was Linda Bireley, 

Attorney Gahagan, Michael Richardson, Emily Fisher, who was 

our stewardship chair at the time, Parker Lord, who was a 

surveyor's assistant. 

ATTY. LAMBERT: Your Honor, I'd like to 

interrupt. 

something. 

It appears that the witness is reading 

I may be wrong. 

THE WITNESS: An email. 

15 THE COURT: The witness is sitting with Exhibit 

16 16 for ID in front of him. There is no way that he 

17 could have been reading from that exhibit, which has 

18 very few lines, to provide the information that was 

19 just provided, so -- and I don't know quite what to 

20 do with the statement, since it did not begin with I 

21 move or I object, but thank you for sharing. 

22 Proceed. 

23 BY ATTORNEY PRITCHARD: 

24 Q And what was the purpose of the -- first of all, why 

25 did the members of the land trust make this monitoring 

26 visit? 

27 A Based on visual evidence that we had, we believed 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

there had been possible violations of the conservation 

restriction, and we wanted to do a regular stewardship 

inspection. 

Q And physically, how did the inspection on the 

property proceed? 

A We met with Attorney Mendoza, who was there 

representing the Platners who I believe were away, and we 

walked the property following the route that is shown on 

Page 2 observing, taking notes, taking pictures, and then 

left the property. 
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ATTY. LAMBERT: Your Honor, once again, I move 

that this be stricken. He's testifying from a 

document that has not been --

THE COURT: Come up and look, Mr. Lambert. 

ATTY. LAMBERT: I'm sorry. 

THE COURT: Enough with this. Go ahead. 

ATTY. LAMBERT: Were you looking at the page 

that has 

THE COURT: No, you don't get to voir dire 

without permission. Do you -- I like to pretend I'm 

in charge. Resume your seated counsel table now. 

Now, let's get one thing straight, Mr. Lambert. 

If you think that the witness is looking at a 

document, when your cross-examination turn comes, 

that's when you get to explore with the witness what 

he was looking at, what he really remembered, what he 

didn't remember. It is inappropriate and 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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unlawyerlike conduct to interrupt the witness and say 

judge, judge, he's looking at something, and I don't 

recall ever seeing it happen in all my years on the 

bench. I do not intend to countenance any future 

exhibition of that. Are we clear, Mr. Lambert? 

ATTY. LAMBERT: Yes, Your Honor. 

THE COURT: Good. 

ATTY. PRITCHARD: Your Honor, I need just a 

moment to put my book back together. It fell off 

the 

THE COURT: Oh, is that what Mr. Lambert knocked 

off when he approached? 

ATTY. PRITCHARD: Yes. 

THE COURT: All right. Well, it's part of this 

business, litigation. 

it 

THE WITNESS: On a personal [indiscernible] -

THE COURT: We cannot, as much as I might enjoy 

THE WITNESS: Okay. 

THE COURT: -- everything that we say is on the 

record --

THE WITNESS: Understood. 

THE COURT: -- and in response to questions and 

24 answers. 

25 BY ATTORNEY PRITCHARD: 

26 Q Did you testify that the photographs were taken 

27 during the course of the monitoring visit? 
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5 

6 

7 

A 

Q 

A 

Yes, I did. 

For what purpose were the photographs taken? 

To document things that we observed which we 

believed at the time to be possible violations. 

Q Was there any other purpose for taking those 

photographs? 
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A Well, we were in the absence of a baseline report. 

8 We were trying to start building material to create such a 

9 report. 

10 

11 

12 

13 

14 

15 

16 

17 

Q Okay. Did you see during the course of your visit a 

disturbed area in the southwest corner of the property? 

A Yes. 

Q 

A 

Q 

A 

Q 

Would you turn to photograph 67 -- 66, please. 

Six-six? 

Seven-six. 

Seven-six. 

Can you identify the subject matter of this 

18 photograph? 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Yes, this would appear to be in that north -- looks 

to me like it's in the northeast corner where Selden Creek 

enters into Selden Cove in the protected area. 

Q Did you observe this scene during the course of your 

walk on the on September 28 on the property? 

A 

Q 

A 

Q 

Yes. 

Do you know who took this photograph? 

These were taken by Fritz Gahagan. 

Was he also present during the course of the walk? 
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1 

2 

A 

Q 

Yes. 

Can you is this a fair and accurate description 

3 of the condition that you observed on that date? 

4 

5 

6 

7 

8 

A In that particular spot, yes. 

ATTY. PRITCHARD: I move the entry of Exhibit 76 

into evidence, Your Honor. 

ATTY. LAMBERT: No objection, Your Honor. 

THE COURT: Full exhibit, 76. 

9 BY ATTORNEY PRITCHARD: 

10 Q Would you please turn to Exhibit 77. Can you 

11 identify the subject matter of this photograph? 

12 

13 

A 

Q 

Yes, I can. 

And did you observe this same scene during the 

14 course of your monitoring visit on September 28 th , 2007? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Yes. 

Do you know who took this photograph? 

This again was taken by Attorney Gahagan. 

To save time, did Attorney Gahagan take all of the 

19 photographs taken that day on the monitoring visit? 

20 A No, I took some, and I believe maybe Emily Fisher 

21 took some. 

22 Q Okay, and you -- is this photograph a fair and 

23 accurate representation of what you saw at Mrs. Platner's 

24 property that day? 

25 

26 

27 

A In that spot, yes. 

ATTY. PRITCHARD: I move this document into 

evidence. 
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3 

THE COURT: Objection? 

ATTY. LAMBERT: No objection, Your Honor. 

THE COURT: 77 is full. 
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4 BY ATTORNEY PRITCHARD: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q 

A 

Did this disturbance occur in the protected area? 

Yes. 

Q And in the land trust's view, did it constitute a 

violation of the conservation restriction? 

A 

Q 

Yes, we did. 

Did -- do you know whether this also came to the 

attention of the Inland Wetlands Commission? 

A I believe it did, yes. 

Q Do you know whether there were hearings with respect 

14 to the remediation of this portion of Mrs. Platner's 

15 property at the Inland Wetlands Commission? 

16 A That's my knowledge, that it was a site visit by the 

17 zoning or the enforcement officer, Bernie Gigliotti, and 

18 then there was a subsequent meeting that the Inland Wetlands 

19 had with the Platners to discuss remedial action in this 

20 area. 

21 

22 

23 

24 

25 

26 

27 

Q 

A 

Q 

And in fact was that area remediated? 

I believe it was, yes. 

And was it remediated to the satisfaction of the 

land trust? 

A We were never consulted on it, but I seem to recall 

that on a subsequent report by one of our people that they 

were satisfied with what had been done there. 
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10 

11 

Q Do you know what types of plants were planted in 

order to remediate this area? 

No, I don't. 

156 

A 

Q Did the land trust note any other violations, what 

it deemed to be violations of the conservation restriction 

during the course of this site visit? 

A There was a few areas. There was -- one starts on 

Selden Road, the slopes or hills, as they're referred to. 

There had been some -- I particularly noticed on the -- on 

this map that's in front of this, as if you were walking up 

the driveway towards Selden Road, on your right, that 

12 embankment or hill that had been cleared of vegetation. If 

13 you walked around the field close to the white area, which 

14 is the non-restricted area where the house and driveway is, 

15 we noticed in our protected area heavy damage to the grass 

16 from heavy trucks that had obviously gone around the house 

17 to the other side. We also noticed evidence of a sprinkler 

18 system where we had not noticed it before in the protected 

19 system [sic), and then down on along Selden Creek, we 

20 noticed some cutting - what we perceived to be cutting of 

21 trees and some clearing in the understory. 

22 

23 

24 

Q Did you notice the installation of lawn in the 

protected area? 

A Yes, it was starting to move into the protected 

25 area. It wasn't entirely covered. 

26 Q Let me refer you, Mr. Moore, to Exhibit 72. The 

27 exhibit is full. 
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1 ATTY. LAMBERT: Your Honor -- 72, I'm sorry. I 

2 hadn't heard, that was all. Thank you. 

3 BY ATTORNEY PRITCHARD: 

4 

5 

6 

Q Can you identify the subject matter of this 

photograph, Mr. Moore? 

A Yes, this would be on the Platners' property. The 

7 large body of water you see off to the right of the image is 

8 the Connecticut River, and you can see that destruction of 

9 grass that the trucks had made, and then in the foreground, 

10 the green grass there is recently seeded lawn. 

11 Q How could you tell that this green grass in the 

12 foreground is recently seeded? 

13 A There was evidence of hydro-seeding, and just its 

14 height and its type was different from the natural grasses 

15 elsewhere in the field. 

16 Q Okay. Could you turn, Mr. Moore, to 73, that's 

17 Exhibit 73. 

18 

19 

20 

A Yes. 

Q This is again a full exhibit. 

exhibit show, Mr. Moore? 

What does that 

21 A It's looking towards Selden Cove, so the house would 

22 be on our right. It shows the destruction that had been 

23 caused by the trucks coming in, and the red flags you see on 

24 the newly planted grass and on -- or recently planted grass 

25 on the right, the red flags indicate the existence or 

26 placement of the nozzles for an irrigation system. 

27 Q Would you turn to Exhibit 74, Mr. Moore. 
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I'm at 74. 

THE COURT: I think you're at 73 - at least I 

3 hope you are. 

4 THE WITNESS: Oh, I am. I'm sorry. My 

5 apologies, yes. My apologies. 

6 BY ATTORNEY PRITCHARD: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Can you identify this photograph? 

This was an image taken of a nozzle for an in-ground 

irrigation system, a red flag marking the spot, and this was 

in the protected area. 

Q Well, did you observe this scene reflected in this 

photograph during the course of your visit? 

A 

Q 

Yes. 

And Mr. Moore, let me ask you to turn to Exhibit 75. 

THE COURT: 74 is ID. 

ATTY. PRITCHARD: Oh, I'm sorry. I move 74 into 

evidence. Mr. Moore 

18 ATTY. LAMBERT: No objection. 

19 THE COURT: It's full. 

20 BY ATTORNEY PRITCHARD: 

21 

22 

23 

24 

25 

Q 

A 

Could you turn to Exhibit 75, Mr. Moore. 

Yes. 

Q Again, an exhibit for identification. Can you 

identify the subject matter of this photograph? 

A It's in the restricted area of the Platners' 

26 property at Selden Road. Behind, way off in the background, 

27 behind this gentleman sitting there, there's a couple of 
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1 pillars. That would have been the entrance of the driveway 

2 coming in from Selden Road. 

Q Is this a scene 3 

4 THE COURT: That's very modest of you, in the 

5 description. 

6 BY ATTORNEY PRITCHARD: 

7 Q Did you observe this scene reflected in this 

8 photograph during the course of your visit on September 

9 28 th , 2 007 ? 

10 

11 

12 

A 

Q 

Yes. 

Is this a fair and accurate --

THE COURT: Only if he turned around. 

13 BY ATTORNEY PRITCHARD: 

Q Is this a fair and accurate 

THE COURT: He's in the picture. 

THE WITNESS: That's not me. 

THE COURT: That's not you? 

THE WITNESS: No. 

THE COURT: I apologize. 

THE WITNESS: That's Mr. Richardson. 

THE COURT: Oh, okay. A lot of gray 

going around. 

beards 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 ATTY. PRITCHARD: The land trust is full of 

24 them, Your Honor. 

25 BY ATTORNEY PRITCHARD: 

26 Q Did you observe the scene depicted in this 

27 photograph during the course of your visit? 
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A Yes. 1 

2 

3 

4 

5 

6 

7 

8 

9 

Q What portion, approximately, of the protected area 

is north of the house as reflected in this photograph? 

10 

11 

12 

13 

A 

Q 

That's a hard one to answer. 

Then I'll withdraw that. 

ATTY. LAMBERT: I don't believe 75 has been 

offered yet. I won't object if it gets 

THE COURT: 75 is indeed ID. 

ATTY. PRITCHARD: I don't know why I can't 

remember to offer these into evidence. I lay the 

foundation. I offer Exhibit 75 into evidence. 

ATTY. LAMBERT: No objection. 

THE COURT: Thank you. 75 is full. You were 

14 going to substitute a question about protected and 

15 non-protected. 

16 BY ATTORNEY PRITCHARD: 

17 

18 

Q Well, let me ask you this. 

THE COURT: I mean, obviously, with the pillars, 

19 that everything from the pillars, to some distance, 

20 if not to the camera, is in the protected area, 

21 but 

22 ATTY. PRITCHARD: Thank you, Your Honor. 

23 THE COURT: Well, I don't know that. I mean, I 

24 would have to take a scale to the bench copy of the 

25 exhibit, but I'm assuming that the photographer was 

26 not leaning up against the house wall. 

27 BY ATTORNEY PRITCHARD: 
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1 Q Is there any portion of this photograph, Mr. Moore, 

2 except for the driveway in the far distance, that is not in 

3 the protected areas, as far as you know? 

4 

5 

6 

7 

8 

9 

10 

A 

Q 

A 

No. 

Would you turn to Exhibit 79, please. 

Yes. 

Q Again, an exhibit marked for identification. 

you identify the subject matter of this photograph? 

A 

Q 

It shows understory in the forested area. 

Did you observe the scene reflected in this 

11 photograph during the course of your walk? 

Can 

12 A I honestly can't be certain. I mean, I accompanied 

13 them, but I couldn't point to the map and say this was 

14 there. 

15 Q Is this a fair and accurate representation of the 

16 forest that you saw during the course of that walk? 

17 

18 

19 

20 

A Yes. 

ATTY. PRITCHARD: I offer this exhibit into 

evidence. 

ATTY. LAMBERT: No objection, Your Honor. 

21 THE COURT: 79 is full. 

22 BY ATTORNEY PRITCHARD: 

23 

24 

25 

26 

27 

Q Did you walk through the forested area of Mrs. 

Platner's property south of the house during the course of 

your visit? 

A 

Q 

Yes. 

And was -- does this photograph fairly represent the 
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1 flora and fauna, generally speaking, of the forest on that 

2 date? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A In certain places, yes. 

Q Well, do you see any place that it doesn't -- oh, 

are you saying in certain places of the forest? 

A In certain -- this was observed, and then there were 

other places in the forest that appeared differently that 

the understory had been disturbed. 

Q Okay. Was there any significant amount of 

disturbance of the understory in the forest that you 

observed on that visit? 

A As I recall, what we observed of any significant 

nature was in the -- let's think [indiscernible]. It's in 

that -- along Selden Creek right at the entrance to Selden 

Cove, which would be in the south -- on the map, it's in the 

lower right-hand corner. 

Q Are you referring to the area that is identified on 

this map as remediation area? 

A No, just before it. 

Q Before it there. But generally speaking, was the 

woodland south of the house, through its extent, similar to 

that reflected in Exhibit 79? 

A Yes. 

THE COURT: Well, I mean, it's southwest of the 

house -- southeast of the house, isn't it? 

ATTY. PRITCHARD: The forest? 

THE COURT: No, the area you're talking about. 
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ATTY. PRITCHARD: Well, I --

THE COURT: You were pointing in accordance with 

the witness's direction to an area in the right-hand 

side. You pointed to it again, the green area. 

ATTY. PRITCHARD: Well, let me clear this up, 

Your Honor, if I may. 

THE COURT: Well, perhaps through the testimony 

of the witness, not --

ATTY. PRITCHARD: Yes. 

THE COURT: Yes. 

11 BY ATTORNEY PRITCHARD: 

12 Q Mr. Moore, I was pointing to an area here, which I 

13 believe is in the southeastern corner of the property which 

14 you directed me to. What did you testify was in this area? 

15 

16 

17 

18 

19 

20 

21 

22 

THE COURT: I heard all that. You said south of 

the house, and I'm saying, don't you mean southeast? 

You're going -- you think I've got it wrong, go right 

ahead. 

ATTY. PRITCHARD: Southeast -- I don't know. 

THE COURT: Go ahead, ask him a question. 

BY ATTORNEY PRITCHARD: 

Q What -- well, let me just make sure that we're all 

23 on the same page here. What did you refer to in the 

24 

25 

26 

southeastern corner of the property? 

A It's the area abutting, close to where remediation 

had taken place. It could have well been in the remediated 

27 area as well. That's where we observed the disturbance. 
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1 Q But I am not asking you a question about the 

2 woodland to the south of the house. Did you walk through 

3 that entire woodland? 

4 

5 

6 

A 

Q 

Yes, alongside and through it. 

And now I'd like to 

THE COURT: You can't blame that one on Mr. 

7 Lambert. 

8 ATTY. PRITCHARD: Now we're even. 

9 BY ATTORNEY PRITCHARD: 
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10 Q So, Mr. Moore, my question was whether the woodland 

11 in general appeared to be the same in terms of its 

12 vegetation as Exhibit 79. 

13 A Yes. 

14 THE COURT: I'm sorry, is there a time as to the 

15 question? 

16 BY ATTORNEY PRITCHARD: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q What date was this photograph taken? 

THE COURT: Oh, I don't mean about the photo. 

You're asking him the same time as the photograph? 

ATTY. PRITCHARD: Yes. 

THE COURT: Okay. 

ATTY. PRITCHARD: Yes. 

THE COURT: All right, I guess I missed that. 

ATTY. PRITCHARD: Yes. Thank you. 

BY ATTORNEY PRITCHARD: 

Q Now, other than the southwest corner, the 

remediation area in the southwestern part of -- southeast. 
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1 Other than the remediation area reflected on Exhibit 39 for 

2 identification in the southeast area of the property 

3 

4 

5 

6 

THE COURT: 79? 

ATTY. PRITCHARD: 39. 

THE COURT: Oh, all right. You're referring to 

the map. Okay. 

7 BY ATTORNEY PRITCHARD: 

8 Q In the southeast area of Mrs. Platner's property, 

9 did has Mrs. Platner ever remediated any of these, the 

10 other violations as to which you have testified? 

11 A Not to my knowledge, no. 

12 Q Did there come a time when a second site visit was 

13 made to the property? 

14 

15 

16 

A 

Q 

A 

Yes, there was. 

Do you recall the date of the second site visit? 

Not exactly. It was a couple months later or a 

17 month later. It was later in the fall. I was not on that 

18 one. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Okay. And do you recall what the purpose of that 

site visit was? 

A It was more -- I recall more the nature of a follow

up visit, but I --

Q Do you recall whether Mr. Anthony Irving was on that 

site visit? 

A 

Q 

A 

I believe he was, yes. 

Who is Mr. Anthony Irving? 

He is one of the partners in a company called EECOS, 
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1 E-E-C-O-S. He is a -- not only a forester but he's also an 

2 ecologist, and we often consult with his company on these 

3 type matters. 

4 

5 

6 

7 

8 

9 

10 

Q Was there a time when Mr. Irving was the president 

of the Lyme Land Conservation Trust? 

A Yes, he was. He was president for I think it was 

seven or eight years. 

Q And is Mr. Irving currently a member of the board of 

the Lyme Land Trust? 

A After an absence of about ten years, he rejoined the 

11 board. 

12 Q At the time of this visit, did -- was Mr. Irving a 

13 board member or otherwise associated with the land trust? 

14 A He was not a board member. He would have been a 

15 member, as many people are, and we were employing his 

16 services. 

17 

18 

19 

20 

21 

22 

23 

24 

Q In terms of members, Mr. Moore, what does it mean to 

be a member of the Lyme Land Trust? 

A A member of the Lyme Land Trust makes an annual 

donation of $20 or more and signifies their support of the 

land trust. It's how we pay for our general operations. 

Q And approximately what percentage of the residents 

of Lyme are members of the Lyme Land Trust? 

A By land trust standards in the nation, it's 

25 astounding. It's almost 50% of the households. 

26 

27 

Q 

A 

Would you turn to Exhibit 22, Mr. Moore. 

It's not a photograph. Yes. 
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1 Q Do you know whether Exhibit 22 for identification is 

2 the EECOS report to which you referred? 

3 

4 

A 

Q 

Yes, it is. 

Do you know whether the EECOS report was ever sent 

5 to Mrs. Platner or her counsel? 

6 

7 

8 

9 

10 

11 

12 

13 

A 

Q 

I'm quite certain it was sent to Attorney Mendoza. 

Now, during the months following these two site 

visits, did -- was there substantial correspondence between 

the parties with respect to the violations that the land 

trust deemed to have occurred that -- to which you have 

testified? 

A Yes. 

Q And did you correspond directly with Mr. and Mrs. 

14 Platner on that subject? 

15 

16 

17 

18 

19 

20 

A I believe initially, and then there was a request 

that we correspond with Attorney Mendoza. 

Q And then was there substantial correspondence 

between counsel on the subject of these alleged violations? 

A 

Q 

Yes. 

And in general, summarizing, what was the nature of 

21 this correspondence? 

22 A Basically, what the correspondence was doing was 

23 detailing in fairly specific terms what we saw as the 

24 violations that we wanted to discuss and see if we couldn't 

25 reach an understanding on how they may be remedied. 

26 Q And through these -- this correspondence, were Mr. 

27 and Mrs. Platner put on notice, do you believe, with respect 

A350 



168 

1 to the land trust views of 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

ATTY. LAMBERT: Objection, Your Honor, calls for 

a conclusion. 

THE COURT: I'm sorry, what was the ground? 

ATTY. LAMBERT: I said it calls for a 

conclusion, but it's only --

THE COURT: It certainly does. Sustained. 

BY ATTORNEY PRITCHARD: 

Q Through this correspondence, did the land trust 

inform Mr. and Mrs. Platner and their counsel of its views 

concerning these violations? 

A 

Q 

Yes. 

Between the time of these site visits and the 

14 identification of these initial violations and the time -

15 which would have been in September, October, November of 

16 2008 - and the time that extensive landscaping began in the 

17 protected areas of the field north of the house, did the 

18 land trust notice any other activities in the protected 

19 areas it considered to be violations? 

20 

21 

22 

23 

24 

25 

26 

27 

A We saw, I think observing again from the road, that 

there was extensive work being done to the field in terms 

what I learned to -- was slit-seeding and spraying 

fertilizers and the installation of an irrigation system. 

Q Actually, my question was prior to that time. Prior 

to the time of that extensive landscaping in the field, did 

you notice any other violations? 

A Not that I recall. 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Do you recall when you first noticed the 

extensive -- strike that. Do you recall --

169 

THE COURT: Is this a good time -- you seem to 

be starting a new topic. 

ATTY. PRITCHARD: Yes, Your Honor. 

THE COURT: Okay, we'll take our afternoon 

recess first. 

(Recess.) 

THE COURT: Good afternoon, Ladies and 

Gentlemen. Continuing direct of Mr. Moore. 

ATTY. PRITCHARD: Thank you, Your Honor. 

BY ATTORNEY PRITCHARD: 

Q I would like to just backtrack on the subject. I 

want to take you back, Mr. Moore, to the September 28, 2000 

[sic] site visit, of which you have testified already, and I 

would like you to turn to Exhibit 84, which is full. 

A Which month did you -

Q 84. 

A I know, but which month did you say? 

THE COURT: Well--

THE WITNESS: Which month? 

THE COURT: The month that he told you is 

something that you're going to have to remember. 

THE WITNESS: Okay. I've forgotten. 

THE COURT: Well, he said September, but --

26 BY ATTORNEY PRITCHARD: 

27 Q Do you remember making the site visit that you've 
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2 

3 

4 

5 
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already testified about in September of 2007? When you were 

on the -- Mrs. Platner's property, did you see a scene at 

Mrs. Platner's property that looks similar to this -- to the 

subject matter of this photograph? 

A No, not in September. I suggest it's -- I don't 

6 think this is the September visit. These trees seem to be 

7 

8 

9 

shorn of leaves. I would suspect that these --

Q I think you're looking at the wrong -- wait. 

THE COURT: He's looking at 84, which is the 

10 number that I turned to, because that's what we both 

11 heard you say. 

12 BY ATTORNEY PRITCHARD: 

13 

14 

15 

16 

17 

18 

A If it was there, I didn't notice it. 

it. 

THE COURT: That would --

THE WITNESS: If it was there, I didn't notice 

THE COURT: 84 is full, but -

ATTY. PRITCHARD: Okay. 

19 BY ATTORNEY PRITCHARD: 

20 

21 

22 

23 

Q 

A 

Would you turn, Mr. Platner [sic], to -

I'm not Platner. 

THE COURT: You are seeing Platners everywhere. 

ATTY. PRITCHARD: We're seeing Platners 

24 everywhere. 

25 BY ATTORNEY PRITCHARD: 

26 Q Mr. Moore, would you turn to 65. Did you -- do you 

27 recognize this photograph? 
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A 
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Yes, it's a photograph that I took. 

THE COURT: Is it full? 

3 ATTY. PRITCHARD: It's full. 

4 THE COURT: Thank you. 

5 BY ATTORNEY PRITCHARD: 

6 

7 

8 

9 

10 

11 

Q 

A 

Q 

You took this photograph? 

Yes. 

Do you recall where you were standing when you took 

this photograph in relation to the map at Exhibit 39? 

A You go to the top of the driveway up to Selden Road, 

and then just slightly to the left, up in the area in that 

12 corner. 

13 Q So you're pointing to -- I think it's obvious where 

14 you're pointing to. And in what direction are you taking 

15 

16 

17 

18 

19 

20 

21 

22 

23 

the photograph? 

A I'm standing up there and I'm, generally speaking, 

pointing it towards the more -- actually, more in the 

general direction of the boat area, because you can see in 

the picture the boat, so, I mean, almost coming down the -

beside the driveway, veering slightly to the --

Q Okay, and when did you take this photograph? 

A It was in the autumn of '09. 

Q Would you turn to Exhibit 64, Mr. Moore. Do you 

24 know who took this photograph? 

25 

26 

27 

A 

Q 

A 

I'm quite certain I did. 

And do you recall when you took the photograph? 

Same time that the -- of '09, in the autumn, late 

A354 



NO: KNL-CV09-600i607-S 

LYME LAND CONSERVATION TRUST 

v. 

BEVERLY PLATNER Et Al 

/! SUPERIOR COURT 

JUDICIAL DISTRICT 
OF NEW LONDON 

AT NEW LONDON, CONNECTICUT 

MARCH 4, 2015 

C E R T I F I CAT ION 

I hereby certify the foregoing pages are a true and 

correct transcription of the audio recording of the above-

referenced case, heard in Superior Court, Judicial District of 

New London, New London, Connecticut, before the Honorable Joseph 

Q. Koletsky, Judge, on the 4th day of March, 2015. 

Dated this 30 th day of March, 2015, in New London, 

Connecticut. 

Melanie Pearce 
Court Recording Monitor 

A355 



NO: KNL-CV09-6001607-S SUPERIOR COURT 

LYME LAND CONSERVATION TRUST JUDICIAL DISTRICT 
OF NEW LONDON 

v. AT NEW LONDON, CONNECTICUT 

BEVERLY PLATNER Et Al MARCH 5, 2015 

TRIAL 

BEFORE THE HONORABLE JOSEPH Q. KOLETSKY, JUDGE 

A P PEA RAN C E S 

Representing the Plaintiff: 

ATTORNEY TRACY M. COLLINS 
Waller, Smith & Palmer, P.C. 
52 Eugene O'Neill Drive 
New London, Connecticut 06320 

ATTORNEY JOHN F. PRITCHARD 
Pillsbury, Winthrop et al 
1540 Broadway 
New York, New York 10036 

ATTORNEY TIMOTHY RUSSO 
Pillsbury, Winthrop et al 
1540 Broadway 
New York, New York 10036 

Representing the State of Connecticut: 

ATTORNEY GARY HAWES 
Office of the Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, Connecticut 06141 

A356 



Representing the Defendant: 

ATTORNEY SANTA MENDOZA 
Attorney at Law 
111 Huntington Street 
New London, Connecticut 06320 

ATTORNEY JOHN LAMBERT 
25 Trumbull Place 
North Haven, Connecticut 06473 

ATTORNEY JANET BROOKS 
1224 Mill Street 
Building B, Suite 212 
East Berlin, Connecticut 06023 

A357 

Recorded & Transcribed by: 
Melanie Pearce 
Court Recording Monitor 
70 Huntington Street 
New London, Connecticut 06320 



49 

/ ... i 

1 evidence, Your Honor. 

2 ATTY. BROOKS: Objection, no foundation. 

3 THE COURT: Sustained. 

4 BY ATTORNEY PRITCHARD: 

5 Q Is this photograph a fair and accurate depiction of 

6 the portion -- the planted portion of your area -- your 

7 property north of the house, Mrs. Platner? 

8 A Yes. 

9 ATTY. PRITCHARD: I offer this exhibit in 

10 evidence. 

11 ATTY. BROOKS: No objection, Your Honor. 

12 THE COURT: 60A is full. 

13 BY ATTORNEY PRITCHARD: 

14 Q Is there a beach in front of your house at 66 Selden 

15 Road? 

16 A There is a beach on the riverside behind my house, 

17 yes. 

18 THE COURT: Okay, you call that the back of your 

19 house. 

20 THE WITNESS: I do. 

21 THE COURT: Okay. We're having trouble to come 

22 to a consensus, but I guess your opinion probably 

23 counts more. 

24 BY ATTORNEY PRITCHARD: 

25 Q And is that beach bordered by large logs? 

26 A Yes. 

27 Q Would you turn to Exhibit 84, which has been marked 
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1 full. Can you identify that photograph as a photograph of 

2 the beach in back of your house at 66 Selden Road? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes. 

Q Would you turn to Exhibit 55, which is marked for 

identification? 

five? 

THE COURT: I'm sorry, what -- six-five or five-

ATTY. PRITCHARD: Eight-five. 

THE COURT: Okay, that you did not say. 

ATTY. PRITCHARD: I didn't say that, Your Honor. 

THE COURT: Okay. 

Do you have 85? 

THE WITNESS: I do. 

BY ATTORNEY PRITCHARD: 

Q Can you identify the subject matter of this 

photograph, Mrs. Platner? 

A 

Q 

A 

Q 

Yes. 

What is it? 

It's the beach behind my house. 

Is this a fair and accurate depiction of the beach 

behind your house at 66 Selden Road? 

A I don't know when this was taken, so I can't say 

it's a fair representation of what it looked like. 

Q Is this a fair representation of what the beach 

25 looks like today, Mrs. Platner? 

26 

27 

A 

Q 

No. 

How does this photograph differ from the beach --
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1 from the way the beach looks today? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

The beach today is full of snow. 

Other than the fact that -- does this photograph 

is this photograph a fair depiction of the appearance of the 

beach in the back of your house when it is not covered with 

snow today? 

A This appears to be a picture after high water. 

Q But -- well, what's the basis for your statement, 

Mrs. Platner? 

A All the twigs and debris on the beach. 

Q Let me focus your attention to the portion of the 

beach that is to the right of the person standing in the 

photograph. Is that portion of the beach --

ATTY. BROOKS: Objection to eliciting testimony 

from the photo that's not in evidence. 

THE COURT: Not yet. He can direct her 

17 attention to -- I mean, close, but he's not there 

18 yet. 

19 Proceed. 

20 BY ATTORNEY PRITCHARD: 

21 Q Can I direct your attention, Mrs. Platner, to the 

22 portion of the beach inland of the river in front of the 

23 person in the photograph. Does that portion of the beach 

24 appear to be the condition of the beach today, absent snow 

25 on your property? 

26 ATTY. BROOKS: Objection to eliciting testimony 

27 from a photo not in evidence. 
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1 THE COURT: This is the foundational question -

2 does it accurately represent, does it appear to be? 

3 Overruled. 

4 BY ATTORNEY PRITCHARD: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A It appears to be, yes. 

ATTY. PRITCHARD: I offer this exhibit in 

evidence, Your Honor. 

THE COURT: Objection? 

ATTY. BROOKS: No objection. 

THE COURT: Otherwise, co-counsel will hit you 

again. 

Full exhibit, 85. 

BY ATTORNEY PRITCHARD: 

Q Mrs. Platner, are you aware that the Novak Brothers 

from time to time mowed the woodland area of your property 

south of the house? 

A 

Q 

No. 

Are you aware that the Novak Brothers from time to 

19 time cleaned up the woodland area to the south of your 

20 house? 

21 A I know the woodland areas to the south of my house 

22 have been cleaned up. 

23 Q And do you know whether the Novak Brothers raked 

24 leaves and blew leaves in the woodland area south of your 

25 house? 

26 

27 

A 

Q 

Yes. 

But you don't know whether they've mowed the 
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1 they were done accidentally, perhaps that's another 

2 issue. I don't think anyone is claiming that what 

3 occurred at 66 Selden Road was accidental, so to that 

4 extent, you do need to prove intentionality, unless 

5 there's a claim for, I don't know, the grass-seed 

6 storm of 2008; but I really don't see where it gets 

7 you, and more importantly, to my selfish little 

8 world, where it gets me in my approaching this case. 

9 ATTY. PRITCHARD: I'm perfectly on board with 

10 your observation, Your Honor. 

11 THE COURT: All right, then. Let's proceed. 

12 BY ATTORNEY PRITCHARD: 

13 Q So Mr. Platner, there did -- did there - I've 

14 forgotten now whether I asked you - did there come a time 

15 when an irrigation system was installed in the field? 

16 A Yes. 

17 THE COURT: You did ask it, and he did say yes, 

18 and then we went off as to whether he was aware of 

19 whether the land trust was -- whether he was aware of 

20 the land trust's position, and then I butted in, and 

21 I can understand how you lost your train of thought. 

22 I apologize for that. 

23 ATTY. PRITCHARD: Thank you, Your Honor. It was 

24 very helpful. 

25 BY ATTORNEY PRITCHARD: 

26 Q Who installed the system? 

27 A Primarily, it was installed by Golf Irrigation. 
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1 Q Is that Golf as in G-O-L-F? 

2 A Yes, as in G-O-L-F. 

3 Q Do you know whether Golf Irrigation specializes in 

4 irrigation systems for golf courses? 

5 A I believe they do, yes. 

6 Q And is the irrigation system that was installed in 

7 the protected areas around the house a golf course-style 

8 irrigation system? 

9 A I don't golf. I don't know. 

10 Q Now, Mr. Platner, would you describe what these 

11 what the irrigation system looks like when it's in 

12 operation? 

A 13 Sprinkler heads pop up and water comes out of them. 

Q 14 And is the water sprayed some distance up into the 

15 air? 

16 A I believe so. It has to. 

17 Q Would you turn to Plaintiff's Exhibit 68. 

18 A Is that in --

19 Q That's in the other book. I'm sorry. Do you have 

20 that in front of you? 

21 A Yes, I do. 

22 Q Can you identify the subject -- can you -- do you 

23 know what this picture shows? 

24 A It's an older picture of the property, of Beverly's 

25 property, it looks like. 

26 Q And does it show the irrigation system that you had 

27 installed in the field in operation? 
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A 
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I think so. 

Did you actually -- can you tell us how the 

3 irrigation system was installed, by what process it was 

4 installed? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

Pretty much, yes. 

How was it installed? 

A Mostly by hand. The -- they laid irrigation - PVC 

irrigation - pipes using a Ditch Witch device that slices 

the ground a few inches down, drops the pipe in, and then 

they tamp it back closed, so you literally can't see 

anything after they're done, and then they put heads in 

various locations, and they put sprinkler valves in various 

locations to turn on and off the water. 

Q Okay, and what color is the PVC pipe? 

THE COURT: I'm sorry, what's the question? 

ATTY. PRITCHARD: What color is the PVC pipe? 

17 BY ATTORNEY PRITCHARD: 

18 

19 

20 

21 

22 

23 

A I think it's black. 

Q Would you turn to Plaintiff's Exhibit 66, please. 

Can you tell us what this picture shows? 

A 

Q 

A 

66? 

Yes. 

It's a little fuzzy. It looks like a picture 

24 it's hard to tell where the person's standing, either on 

25 Selden Road or down at the base of the hill or maybe 

26 standing on the hill looking from the north to the southwest 

27 across the property. 
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5 
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8 

9 

99 

Q Can you tell what that pipe that is extending across 

the field is? 

A 

Q 

No. 

Was it necessary, Mr. Platner, so far as you know, 

to install an irrigation system in the protected area north 

of the house in order to make sure that the lawn there was 

adequately watered? 

A No. 

Q Why was -- why did you have an irrigation system 

10 installed in the areas north of the house? 

11 A To keep the grass growing and green and plush 

12 throughout the entire summer season. There's a -- our 

13 house before we bought this house didn't have an irrigation 

14 system in a large part of the lawn, and it would brown up in 

15 the summer and wasn't really very useable, so we irrigated 

16 that so that it was useable all year long -- I mean all 

17 summer long. 

18 Q Did there come a time when you and Mrs. Platner 

19 hired Mr. Paul Grace? 

20 

21 

22 

23 

24 

25 

26 

27 

A I believe so, yes. 

ATTY. PRITCHARD: And Your Honor, my co-counsel 

has reminded me that I did not move Plaintiff's 

Exhibit 68 for identification into evidence. 

THE COURT: Yes. 

ATTY. MENDOZA: Is he referring to 66? 

ATTY. PRITCHARD: I move it into evidence. 

THE COURT: I thought he was. 
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1 chairman of the Lyme Conservation Commission, in May of 2008 

2 with respect to the progress that was being made on the 

3 invasives removal project? 

4 A I recall this letter. I don't have it memorized. 

5 Q Well, it says here, under the oversight of 

6 enforcement officer and the guidance of Richard Snarski, 

7 we've been removing exotic invasive species in our 

8 approximately 5.5-acre wooded area; do you see that? 

9 A Yes. 

10 Q What did you mean when you said exotic invasive 

11 species? 

12 A That's the term that I was being told they were 

13 doing, was removing exotic invasives. 

14 Q But you don't know, apart from being told that they 

15 were removing exotic invasives, what an exotic -- what makes 

16 an invasive exotic. 

17 A I thought those were palm trees. I mean, I 

18 literally didn't have any idea. 

19 Q Do you see towards the bottom of the second 

20 paragraph a sentence that reads, as we speak, the underbrush 

21 is currently flourishing and coming in fast? 

22 A Yes. 

23 Q Were you referring to the underbrush flourishing and 

24 coming in fast in the 5.5-acre wooded area? 

25 A Yes. 

26 Q Do you refer in your report - your letter to a 

27 progress report dated May 9, 2008 from Mr. Snarski written 
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1 to Bernie Gigliotti, ZEO; do you see that in the --

2 

3 

4 

5 

6 

A 

Q 

A 

area? 

Q 

Where am I looking? 

Well, at the top 

Oh, reference 

That one? 

the second --

restoration within a regulated 

And did you attach Mr. Snarski's report to your 

7 letter when you wrote to Mr. Armond? 

104 

8 A I don't know. I usually would put an attachment in 

9 below the names. 

10 

11 

Q 

A 

Well, it says here --

I don't know, unless I said somewhere in the letter. 

12 I don't know. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Well, can you take a look at the last sentence of 

the first paragraph and read it. 

A If you need to contact us, please call our cell 

number above. 

THE COURT: The last sentence of the first 

paragraph. 

THE WITNESS: Oh, I'm sorry. Please see the 

attached progress report. Okay then, yes, then it 

would have been attached. 

BY ATTORNEY PRITCHARD: 

Q Okay. So can you turn now to Exhibit 34, which is 

24 in full. 

25 

26 

A 

Q 

Mm-hmm. 

Do you recognize this May 9, 2008 letter from Mr. 

27 Snarski to Mr. Bernie Gigliotti, zoning enforcement officer? 
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3 

4 

5 

6 

A Yes. 

Q And Mr. Snarski's writing to give a status report 

concerning the removal of exotic invasive plants at the 

Platners' land; do you see that? 

A 

Q 

Yes. 

Further on down in that paragraph, Mr. Snarski 

105 

7 reports on May 7, 2008, I inventoried the plant species in 

8 the forested area, and the following is a list of the plant 

9 species present; do you see that? 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

Yes. 

He lists a number of trees, correct? 

Yes. 

And he lists a number of shrubs. 

Yes. 

Do you understand what the asterisks are beside 

16 certain of the shrubs? 

17 

18 

19 

20 

21 

22 

23 

A I believe it's referenced in this letter somewhere. 

On Page 2, it says, denotes exotic invasive plant species. 

Q Okay, and do you see on the second page that he also 

reports on the herbaceous plant species that he found during 

his inventory? 

A Okay, yes. 

Q And you understand he was reporting on plant species 

24 and flora that he found in the wooded area. 

25 

26 

27 

A Yes. 

Q Do you recall requesting the Novak Brothers to mow 

the woods? 
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'I 

1 No, I don't -- explain to me, Attorney 

2 Collins - although concededly Mr. Howe is the 

3 representative of the plaintiff - how the plaintiff 

4 becomes the representative of Mr. Howe, because the 

5 statute says by or against the representatives of 

6 deceased persons. It's not a very artfully phrased 

7 question; would you like me to repeat it? 

8 ATTY. COLLINS: Yes, Your Honor. 

9 THE COURT: Okay. The statute says that 52-172 

10 by its terms applies to actions by the 

11 representatives of deceased persons. It is true and 

12 conceded by Mr. Lambert that Mr. Howe is the 

13 representative of the plaintiff. How does that 

14 translate into shoehorning Mr. Howe into becoming 

15 into having the plaintiff land trust be his 

16 representative, which I think under the language of 

17 the statute would be required? 

18 ATTY. COLLINS: Yes, I'm looking, Your Honor, at 

19 Professor Tait's book, and 

20 THE COURT: At which? Professor Tait's book. 

21 ATTY. COLLINS: Yes. 

22 THE COURT: Okay. I think Judge Prescott would 

23 like you to mention his name, too, but that's okay. 

24 ATTY. COLLINS: Where he says statements of 

25 deceased persons are admissible only in suits by or 

26 against the representative of that deceased person. 

27 THE COURT: All right. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. COLLINS: So I understand Your Honor's 

argument, but --

THE COURT: Well, it's only a question. 

ATTY. COLLINS: It's a question that I frankly 

can't answer for you, Your Honor. 

THE COURT: Well, I don't think -- I mean, I 

don't see how the statute applies; and it is, of 

course, an exception to the common law rule, and 

therefore narrowly construed. So if that's your 

claim that it comes in for the truth, then I,don't 

see how I can overrule the objection, so I don't. 

ATTY. COLLINS: Thank you, Your Honor. 

THE COURT: Okay. 

ATTY. COLLINS: Your Honor, may I --

THE COURT: If you think of something good, 

you're free to re-raise it, but I just don't think 

the statute applies. 

7 

ATTY. COLLINS: Your Honor, I just had one 

thought back to your prior comment about how -- with 

our motion to bifurcate, how does it affect appellate 

rights; and I would just ask Your Honor to think 

about this during the break, in that it is no 

different than a claim for attorney's fees; that, as 

Your Honor may remember, I've been before you before 

on a case involving punitive damages, and Your Honor 

simply scheduled another hearing once -- determining 

liability as to the issue of attorney's fees, so that 
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8 

if the plaintiffs do prevail in this case 

THE COURT: What case was -- I mean, I know that 

it was a case where I made the mistake of keeping 

jurisdiction for the world's longest -- but you were 

involved --

ATTY. COLLINS: It was the Holt matter, Your 

Honor. 

THE COURT: Yes, yes, yes, yes. 

ATTY. COLLINS: The boundary -- the drainage 

dispute. 

THE COURT: Yes, and I kept jurisdiction while 

the -- whatever I ordered was accomplished. 

ATTY. COLLINS: Correct. 

THE COURT: But I think there was -- I think I 

made it pretty clear that I thought that there was 

a -- I'm obviously not empowered to grant or divest 

the appellate court of jurisdiction, but I think that 

there was something very specific about appellate 

about the appeal in that case, which was not 

ATTY. COLLINS: What Your Honor decided in that 

case was that the appeal period would not start to 

run until after the hearing in damages for attorney's 

fees. And I think if Your Honor rules in --

THE COURT: I know, but I think it had to be -

it would be basically unfair for me to have required 

significant expenses to solve a drainage issue 

without a right to review. There's no question about 
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attorney's fees and punitive damages and what have 

you, and that's accomplished if there's an appeal 

taken after the attorney's fees are added as an 

amended appeal. That happens all the time. 

ATTY. COLLINS: Okay. 

THE COURT: But I'm more concerned about -- in 

that case, there was no appeal, if memory serves. 

ATTY. COLLINS: No. 

THE COURT: But the I'm pretty sure that I 

9 

decided what I decided in a way that set up an appeal 

before damages, but I don't remember. I'll have to 

check. 

ATTY. COLLINS: Okay. 

THE COURT: Okay, let's call a witness, unless 

someone's adrenal gland is requiring something more. 

ATTY. COLLINS: Okay. 

ATTY. PRITCHARD: Your Honor, the plaintiffs 

call John Paul Garcia. May we use this table, Your 

Honor, to put our books on or --

THE COURT: Yes, I'm sure there are lecterns on 

this floor. 

ATTY. PRITCHARD: We looked. 

THE CLERK: I believe the one on this floor is 

being used in Judge Jongbloed's jury trial. 

THE COURT: Is she in session today? 

THE CLERK: I thought she was. I may be wrong. 

THE COURT: Well, why don't you wander down and 
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see, if you can. 

THE CLERK: Sure. 

THE COURT: They may well -- but yes, the answer 

to your specific question is yes. I'm not sure 

that's going to be very helpful to you, and it's 

going to put you away from the microphone. 

THE CLERK: Judge Jongbloed presently is in 

session, Your Honor. 

THE COURT: Oh, indeed. Oh, okay. 

All right, will you swear the witness in. 

THE CLERK: Yes, Your Honor. 

(The witness, John Paul Garcia, is sworn in.) 

MR. GARCIA: I apologize, Your Honor. The 

reason for spelling that is that Bethel shows up a 

lot. 

THE COURT: Really? Oh, okay. They are 

certainly far away - have a seat - certainly far away 

from each other. 

MR. GARCIA: I understand that. 
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1 JOHN PAUL GARCIA, 

2 

3 

of 190 Fairwood Road, Bethany, Connecticut, called as a 

witness by the Plaintiff, being first duly sworn, was 

4 examined and testified under oath as follows: 

5 DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

Good morning, Mr. Garcia. 

Good morning. 

Are you presently employed? 

Yes, sir. 

And what is your employment? 

A I am a licensed professional engineer and land 

surveyor. 

Q And do you have a company? 

A 

Q 

A 

Q 

John Paul Garcia & Associates~ 

How long have you been so employed? 

Since 1989. 

And what services do you and your firm render for 

18 your clients? 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Civil and structural engineering and land surveying. 

Okay, and did there come a time when you were hired 

by Mr. and Mrs. Platner? 

A Yes, sir. 

Q 

A 

What were you hired to do? 

A survey of the property and some general 

engineering. 

Q Did you prepare a survey of the property? 

A Yes, sir. 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

BY 

Q 

A 

Q 

To what standards did you prepare the survey? 

Depending on the survey, various standards. 

Okay, did 

THE COURT: I'm sorry. What standards, 

depending on the survey? 

THE WITNESS: Depending upon the survey, there 

are various standards applicable. 

12 

THE COURT: There are various. I think he is 

asking you to what standard did you prepare the map 

that you were hired for the Platners, if I heard the 

question right. 

THE WITNESS: And that's what -- the various 

THE COURT: You did more than one? 

THE WITNESS: Yes, sir. 

THE COURT: Okay. 

THE WITNESS: A-2 -- let me rephrase that. 

THE COURT: That's okay. 

THE WITNESS: A-2, T-2 standards. 

THE COURT: Okay. 

ATTORNEY PRITCHARD: 

Q At least one of the surveys that you did was to an 

22 A-2 standard; is that correct, Mr. Garcia? 

23 

24 

A 

Q 

Correct. 

Could you look at Exhibit 39 for identification. 

25 Can you identify that survey? 

26 

27 

A 

Q 

Yes, sir. 

Is that a survey that you prepared? 
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18 

19 

A 

Q 

A 

Q 

Yes, sir. 

And to what standard did you prepare that survey? 

A-2 and T-2. 

And what is an A-2 survey? 

THE COURT: I'm sorry. One exhibit? You 

answered about one piece of paper? 

THE WITNESS: Yes, sir. 

THE COURT: And you've answered A-2 and C-2. 

THE WITNESS: T-2. 

THE COURT: Okay, thank you. But you've 

answered two different standards. 

THE WITNESS: Correct, sir. 

THE COURT: Okay. 

BY ATTORNEY PRITCHARD: 

Q What is an A-2 survey? 

13 

A It's a survey that has been prepared to a specific 

set of requirements as defined by the state code of standard 

practice. 

Q And how would you describe an A-2 survey in terms of 

20 its hierarchy in the celestiary of surveys? 

21 

22 

A 

Q 

23 survey. 

24 

25 

26 

27 

A 

Q 

A 

Q 

It's probably number two on the list. 

Okay, and you mentioned that this is also a T-l 

T-2. 

T-2. And what is the reference T-2? 

That's an elevation requirement - topographical 2. 

So the do I understand correctly that this A-2 



14 

1 survey that you have identified, Exhibit 39, contains 

2 topographical lines as well? Is that correct? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

A Yes, sir. 

Q Okay, and when did you first prepare an A-2 survey 

for the property? 

A I truly do not remember, but this one says '07, 

11/19/07. 

Q And did you put this same A-2 survey to other uses 

for the Platners? 

A 

Q 

A 

Yes, sir. 

What other uses did you put it to? 

We used it for applications to commissions and we 

13 used it for showing final as-built information. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Okay. 

THE COURT: Final what information? 

THE WITNESS: As-built information. 

THE COURT: Thank you. 

BY ATTORNEY PRITCHARD: 

Q Do you recall using this A-2 surveyor a portion of 

this A-2 survey in connection with an Inland Wetlands 

application that the Platners made in 2007 with respect to 

remediation of a portion of their property? 

A Yes, sir. 

Q And do you recall using this A-2 survey in 

connection with an application that the Platners made in 

2010 for relocation of the driveway? 

A Yes, sir. 
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4 
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Q Now, Mr. Garcia, can you tell by referring to 

Exhibit 39 approximately how many acres the field north of 

the house on both sides of the driveway comprises? 

A 

Q 

The field north is about eight or nine acres. 

And when you say eight or nine acres, are you 

.LJ 

6 including the field on both sides of the driveway? 

7 A No, because that says 1.7 acres. 

8 Q So if you add the 1.7 acres to the -- did you say 

9 eight or nine acres? 

10 A Approximately. 

11 Q So we're talking what in total? 

12 A Approximately ten acres. 

13 Q Approximately ten acres, okay. Now, Mr. Garcia, do 

14 you see referenced on this exhibit a bluestone walkway in 

15 the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. PRITCHARD: May I bring this closer to the 

witness, Your Honor? 

THE COURT: You may. It might be better to just 

move the easel as well 

ATTY. PRITCHARD: All right, that's a good idea. 

THE COURT: -- if you can do that without 

endangering anybody, and perhaps angling it and 

putting it a little bit further back so that 

everybody can see what the witness is referring to. 

THE WITNESS: Okay, I apologize. Can you repeat 

the question? 

ATTY. PRITCHARD: Yes. Your Honor, this 
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10 

lb 

demonstration exhibit is the same map as Exhibit 101, 

which I believe Your Honor has, and we just colored 

it. And the Exhibit 101 is in in full. 

THE COURT: Yes, and so? 

ATTY. PRITCHARD: Excuse me? 

THE COURT: And so? 

ATTY. PRITCHARD: I just wanted to make sure 

that you knew that you had it available there in case 

you wanted to have a look at it. 

THE COURT: Yes, I've had it for some time, 

11 thanks. 

12 BY ATTORNEY PRITCHARD: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q I'm referring, Mr. Garcia, to --

THE COURT: The people whom I was concerned 

about seeing are the co-counsel and opposing counsel, 

of whom you were about to destroy the view of Exhibit 

39 on. 

ATTY. PRITCHARD: Thank you. 

THE COURT: I have 101 on the bench. 

THE CLERK: 39 remains ID, Your Honor? 

THE COURT: Sorry? 

THE CLERK: 39 is still ID? 

THE COURT: 39 is still ID, and probably will 

24 remain so, because it's colored --

25 BY ATTORNEY PRITCHARD: 

26 Q Mr. Garcia, do you see a bluestone walkway indicated 

27 on the east side of the house? 
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17 

A Yes. 

Q And if you refer to the scale of this map, can you 

tell approximately how long that bluestone walkway is? 

A It's about 75 feet, I would imagine. 

THE COURT: Do you see the word blue anywhere? 

THE WITNESS: It's in very small letters, Your 

Honor, on top of the walkway. Right here, if you 

look at that walkway. 

THE COURT: I see stone walk allover the place. 

THE WITNESS: Right here, Your Honor. It's in 

very small letters. 

THE COURT: I see stone walk. 

THE WITNESS: I thought blue was on the -- yes, 

that should be bluestone, but 

THE COURT: Well, yes. 

THE WITNESS: I apologize. 

THE COURT: Yes, but I'm asking you not what it 

should be, but --

THE WITNESS: Okay. 

THE COURT: Because, you know, when my eyes see 

something different than the engineer or the surveyor 

is reading, I get not a little confused. Okay. 

BY ATTORNEY PRITCHARD: 

Q Based on your knowledge of the property, having 

surveyed it, Mr. Garcia, do you know that what has been 

pointed out as the stone walkway or the bluestone walkway is 

in fact a bluestone walkway? 
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11 

A To my recollection, it was. 

THE COURT: Bluestone as opposed to some other 

kind of stone that looks like bluestone. 

THE WITNESS: Like granite or -- well, I think 

bluestone would be generically slate or --

THE COURT: Yes. 

THE WITNESS: Yes, and if it was to my -- if I 

remember correctly, that's what it was. 

THE COURT: Which? 

THE WITNESS: Bluestone/slate. 

THE COURT: All right. 

12 BY ATTORNEY PRITCHARD: 

13 Q Now, Mr. Garcia, may I refer you to the boundary 

14 between the protected areas in green and the unprotected 

15 areas in white. Do you use the term monumenting in your 

16 practice? 

17 

18 

19 

A 

Q 

A 

Yes, sir. 

And what does monumenting mean? 

Monumenting is the act of putting in monuments of 

20 various types to define something. 

21 

22 

23 

24 

25 

26 

Q 

A 

Q 

Okay, and are boundaries commonly monumented? 

Yes. 

Have you ever monumented the boundary between the 

protected and the unprotected areas? 

A No, sir. 

Q Have you ever staked out the boundary between the 

27 protected and unprotected area? 
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1 A Yes. 

2 Q You go on to say in your report that some such 

3 turf-dominated landscapes are sometimes described as 

4 chemically dependent, and then you go on to talk about 

5 fertilizers and herbicides. Can you tell us about that? 

6 A Well, just that in order to maintain this kind of 

7 appearance, one needs to apply many kinds of chemical, 

8 including fertilizers on a very regular basis, fungicides to 

9 combat fungal diseases that affect the turf. We're dealing 

10 with one, two, or probably three species of grasses here, so 

11 if something like a disease affects one species, it affects 

12 a large area. So in order to guard against this sort of 

13 thing, people would apply fungicides, they apply herbicides 

14 to keep weeds like dandelions from being present, so a lot 

15 of chemicals are used to get this effect. 

16 Q When you said dandelions, are those the broadleaf 

17 plants you referred to in your report? 

18 A Right, that's an example of the broadleaf plants 

19 that are often the reason that people use herbicides on 

20 turf. 

21 Q Specifically, what kind of grass -- or did you form 

22 an opinion as to what kind of grass was in that area? 

23 A Well, I was able to examine the Novak Brothers' 

24 invoices, which were provided to me, and according to what 

25 they had to say in those, it was Kentucky bluegrass, fescue, 

26 and rye. I was not really able to personally identify them. 

27 Q And do you know if those are native grasses? 

A385 



70 

No, they're not native. 1 

2 

A 

Q I'm going to turn your attention now, Mr. Dreyer, to 

3 Exhibit 60A, and if it helps you with 59, you can refer to 

4 that as well. In your report, you say the shrub borders on 

5 the restricted area were planted almost entirely with exotic 

6 shrub and herbaceous species. Do either of these 

7 

8 

9 

10 

11 

12 

13 

photographs illustrate those shrubs that you're describing? 

A Yes. 

Q 

A 

Q 

A 

Q 

Which one? 

I think they both do. 

Okay. Would 60B also be one of those areas? 

Yes. 

Can you describe -- looking at 60A, describe the 

14 wild -- or the vegetation that you see in that area? 

15 A Well, I see various ornamental shrubs. I see 

16 hydrangeas--

17 Q I'm just going to interrupt you right there, Mr. 

18 Dreyer. What are ornamental shrubs? 

19 A Well, the term ornamental is used to describe plants 

20 that are used in landscaping that are specially selected, 

21 often special cultivated varieties for particular flower 

22 colors or shapes, so they're not necessarily the forms of 

23 planting you'd find in the wild wherever they might have 

24 arisen. 

25 

26 

Q 

A 

And what specifically is an exotic shrub? 

Well, exotic just means that it's not native, so 

27 whatever you would define native as, everything else is 
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1 exotic. 

2 Q Okay, so the shrubs that you're looking at in 60A 

3 are exotic shrubs. 

4 

5 

6 

7 

8 

9 

A I can't identify every single one of those, but the 

ones I can are. 

Q And in your world, that's what makes them 

ornamentals. 

THE COURT: Being exotic? 

THE WITNESS: Not -- well 

10 BY ATTORNEY COLLINS: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

You used the word ornamentals before. 

Right. 

What's an ornamental shrub? 

An ornamental shrub is one that is planted for 

ornament. 

Q And are the plants that you see in this photograph 

ornamental? 

A Yes, I think -- in my opinion, they are. 

Q 

A 

Q 

A 

Q 

A 

Are any of them grown in Connecticut? 

Yes, many of these are grown in Connecticut. 

And are many of them from Connecticut? 

You mean native to Connecticut? 

Native to Connecticut. 

None of the ones I can identify are the ones I 

25 recall seeing when I was there, but as I said, I didn't make 

26 a comprehensive list of what was there at the time. 

27 Q Now, can you look to 60B and tell the Court what you 
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/ I / 

1 PAUL SELDEN, 

2 of 1235 Maple Avenue, Evanston, Illinois, called as a 

3 witness by the Defendant, being first duly sworn, was 

4 examined and testified under oath as follows: 

5 DIRECT EXAMINATION BY ATTORNEY BROOKS: 

6 Q Mr. Selden, I am going to show you what is 

7 Plaintiff's Exhibit 8 and ask you to look at Page 4 of the 

8 document and tell me if your signature is on that page. 

9 A Yes. Yes, this is my signature here. 

10 Q Thank you. Mr. Selden, did your family own the land 

11 that is known now as 66 Selden Road in Lyme for a long time? 

12 A Yes, since 1690. 

13 Q And at some point, did you come to own it? 

14 A Yes, I bought it in about 1980, '81. 

15 Q Do you have any recollections as a child of the land 

16 that is known as 66 Selden Road? 

17 A Yes, we spent summers and winters there, and after 

18 college, I lived there for four years. 

19 Q I'm going to show you Defendant's AA and ask you to 

20 identify -- ask if you can identify on this what's -- what 

21 house you lived in and what houses were there in the mid-

22 1970s. 

23 ATTY. BROOKS: Your Honor, I have a -- it's a 

24 full exhibit, and I have a bench copy if the Court 

25 wishes to look. 

26 THE COURT: That would be great. Thank you. 

27 Let me check that it's 
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1 was working in New York in a very different world. I've 

2 spent most of my life working with the homeless, so I think 

3 it was one of those things. I thought, well, it would be 

4 great. I mean, I loved the place, I loved the idea of going 

5 back to it, but social work isn't the best-paid profession, 

6 so I wasn't entirely sure I would ever be able to do that. 

7 So with that in mind, that's when I decided that I needed to 

8 be able to sell it, if that's what I was going to do. 

9 Q And in order to sell it, what did you do? 

10 A Well, what I discovered kind of after the fact was 

11 that the property had environmental problems, and that in 

12 order to either develop it or even find a house site on it, 

13 I would need to be able to make a case that not all of the 

14 property was either necessarily below the 100-year 

15 floodplain - I can't remember exactly what the terms were, 

16 but it was something like that - and that there was a 

17 buildable site. I had paid really a total of about $150,000 

18 for it and as it stood, it was worth about $20,000 or 

19 25,000, so in order to sell it, I had to be able to find a 

20 house site. 

21 Q Did you hire professionals to help you do that? 

22 A Yes, so I hired a soil scientist. 

.23 Q Do you recall who the soil scientist was? 

24 A I don't remember much of this, other than that I 

25 hired one. 

26 Q Did you hire a surveyor? 

27 A At some point, it seems to me a survey had been 
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1 done, and I'm not sure that I hired the surveyor. It seems 

2 to me that when my father in the '70s was considering 

3 selling the land, he had, as part of the offering book, had 

4 somehow gotten the survey, or at least someone has to have 

5 marked out the lots that they were contemplating, so this 

6 was 20 acres. You know, it's an arbitrary distinction where 

7 you cut the line, and someone made it at 20 acres, and 

8 

9 

10 

11 

12 

that's what I --

Q Was 66 Selden Road what has become known as 66 

Selden Road part of a lot, of a subdivision? 

A Well, certainly through all the years that I was 

there, no, but subsequent to my leaving in '74, there was a 

13 subdivision plan put in place. I don't exactly remember the 

14 terms of it, other than that four years later, my father 

15 said, well, would you -- would I be interested in purchasing 

16 this meadow, we called it, the lower acreage. So I knew 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

what he was talking about. I didn't know the exact lines, 

other than at least on the northern border. 

Q So at some point when you owned the property that's 

now known as 66 Selden Road, did you -- was your whole 

intent to sell? 

A Yes, at some point, that became my intent. 

Q 

A 

Q 

A 

Q 

Did you hire an attorney to help you? 

Yes. 

Who was that attorney? 

Charlie Tighe. 

And at the time that you hired the attorney, where 
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2 

3 

4 

5 

6 

11 

were you physically located? 

A I was in New York at the time. 

Q And were you actively asking to see progress reports 

from Attorney Tighe and making decisions about the 

salability of the property? 

A I must say I was probably extremely ambivalent about 

7 it; and no, I was not overly involved in the details of what 

8 was going on. 

9 Q What did you understand you needed to do to make 

10 this a sellable -- make it a lot where you could put a house 

11 on it? 

12 A Well, the idea was that there had to be an available 

13 lot site -- building site. The soil scientist's job was to 

14 somehow demonstrate that not all of the plant life there was 

15 typical of wetlands, so that it wasn't all wetlands. There 

16 

17 

18 

19 

20 

21 

22 

23 

were some obvious elevated areas, and so the house site was 

identified, and then there was a kind of deal, I guess, 

made. We had to kind of involve the Wetlands Commission and 

the land trust, and it was -- you know, if you want to do 

it, then you have to assign some of the stuff outside the 

house site to them. 

Q What do you mean, a deal was made? 

A Well, it seemed to me that that's what getting the 

24 house site was contingent upon. At least -- that's just how 

25 

26 

27 

I remember it. 

Q Was it your idea to give an easement on this 

property? 
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1 

2 

3 

4 

5 

6 

A No, no, I would not have done that, had I been able 

to just simply sell it. 

Q In 1981, were you looking for a charity to bestow 

land use restrictions to for this property? 

A No. 

Q And did you have any role in establishing Sections A 

7 or B? Are you familiar with the terms A and B from the 

8 declaration that you signed? 

9 

10 

11 

12 

13 

A I guess that refers to the areas that were buildable 

and the areas that were restricted from building. 

Q Did you have anything to do with instructing where 

the boundaries of A and B went? 

A No. I don't no, it seemed somewhat arbitrary, 

14 other than that they generally follow the high points of the 

15 land. 

16 Q Do you know who did set the boundaries? 

17 A I may have known it back then. I don't remember 

18 now. 

19 Q And at the time that you were doing this, did you --

20 that is, that -- the summer of 1981, did you want to 

21 restrict the use of this property to a farmstead and only 

22 agricultural use? 

23 THE COURT: Sorry, as a farmstead and what? 

24 ATTY. BROOKS: Agricultural use. 

25 THE COURT: Thank you. 

26 BY ATTORNEY BROOKS: 

27 A Well, I'm not sure. It had been used for 

A395 



13 

1 agricultural use in the century. I'm not entirely sure. 

2 Possibly, my grandfather's cousins had done some in the '20s 

3 and '30s. There was a turkey farm that my grandfather 

4 established in the '40s there, but that was on the upper 

5 part of the property. So the lower -- the 20 acres there, 

6 I'm not sure how late that was used for agricultural 

7 purposes, and I had no intention of it being reverted to a 

8 farm. 

9 Q Did you want to exclude residential landscaping from 

10 that area? 

11 ATTY. COLLINS: Objection, Your Honor, leading. 

12 THE COURT: Sustained. Well, no, it's not 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

leading; it could be yes, it could be no. Any other 

ground? 

ATTY. COLLINS: I'm sorry, I didn't hear you, 

Your Honor. 

THE COURT: Other ground? 

ATTY. COLLINS: No, Your Honor. 

THE COURT: Overruled. You may answer. 

THE WITNESS: Okay. 

THE COURT: Do you remember the question? 

THE WITNESS: I do. It was about whether I 

wanted to exclude landscaping. 

BY ATTORNEY BROOKS: 

A I can't say I gave it any thought. You know, I 

would say my environmental consciousness at the time was 

27 limited. It was largely about development and whether the 
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1 property should be developed further, and that meant putting 

2 structures on it of some sort, and I think I -- I mean, 

3 first of all, you have to understand that when I bought the 

4 property, I was unaware that there were any restrictions on 

5 it. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: Well, were there restrictions when 

you bought the property? 

THE WITNESS: Well, at the time that my --

THE COURT: Other than being in a wetlands area. 

THE WITNESS: Right. No, I should rephrase 

that. At the time that my father offered the 

property to me, and I agreed with him - this was 

before there was a formal purchase - I was unaware of 

any restrictions on the property. I 

THE COURT: And were there restrictions at that 

time? 

THE WITNESS: Well, I don't know that there were 

any formal restrictions, other than it was clear that 

there were -- by the early '80s or '70s, in the '70s 

there were environmental laws about which I really 

didn't know much and that there was a problem with 

the property. I was certainly aware that the 

property flooded, that certain areas of the property 

flooded, so that would make sense, but I was unaware 

that within 20 acres, there would only be one house 

site. So when it became clear that the most that I 

would be able to do was to create a single house 
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1 site, that's really all I was concerned with. I 

2 didn't have any vision at all of there being 

3 landscaping or not landscaping or anything. I mean, 

4 the whole area is a very different area than it was 

5 40 years ago. 

6 BY ATTORNEY BROOKS: 

7 Q I'm going to show you R15, a full exhibit, a 

8 photograph. 

9 

10 

11 

12 

13 

14 

ATTY. BROOKS: May I approach the witness, Your 

Honor? 

THE COURT: You may. It's a full, you said. 

The exhibit is full. 

ATTY. BROOKS: Yes. 

THE COURT: Thank you. 

15 BY ATTORNEY BROOKS: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Did you intend to exclude residential landscaping 

ATTY. COLLINS: Objection, Your Honor. 

BY ATTORNEY BROOKS: 

Q the sort of which is in 

THE COURT: Ground? 

ATTY. COLLINS: Parol evidence. 

THE COURT: I'm sorry? 

ATTY. COLLINS: Parol evidence. 

THE COURT: Well, it's not relevant. I mean, 

why do I he said -- you're asking him about what 

he meant to do in Exhibit 8; am I correct? 

ATTY. BROOKS: Correct. 
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1 it either. 

2 A All right. 

3 Q Was it your idea, or did he come to you and tell you 

4 that there had to be a deal? 

5 A My recollection is that he came to me knowing that 

6 he had to get approval by this commission, by this agency, 

7 the wetlands agency, and that he was -- then that he would 

8 not get a dwelling built on that property unless he got 

9 approval. That's my recollection, my clear recollection. 

10 Q Did you know of a man in Lyme at that time named 

11 Arthur Howe? 

12 A Yes. 

13 Q Had you met him? 

14 A I don't remember, but I'm quite sure that I did. I 

15 didn't have a lot to do with him, but I'm quite sure that I 

16 did meet him. 

17 Q Did you 

18 A Not in respect of this particular transaction. 

19 Q That was going to be my next question. Did you meet 

20 with him in respect to your representing -- face to face --

21 did you meet with him face to face? 

22 A Not that I can recall. 

23 Q So 

24 ATTY. LAMBERT: Excuse me, Your Honor, I'm 

25 looking for a document that I think the clerk -- yes, 

26 here it is. 

27 BY ATTORNEY LAMBERT: 
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2 

3 

Q Let me show you an exhibit marked in full, Tl, a 

letter on Tighe [indiscernible] dated September 3, 1981. 

THE COURT: The exhibit number again? 

4 ATTY. LAMBERT: Tl, Tom One. 

5 THE COURT: Yes, thank you. 

6 BY ATTORNEY LAMBERT: 

7 

8 

9 

A 

Q 

A 

Q 

A 

Yes, sir. 

Is that your letter? 

Yes, it is. 

And do you recall writing it? 

Yes. 

24 

10 

11 

12 Q Had you at that time filed any application for Paul 

13 Selden with the conservation commission? 

14 

15 

A 

Q 

Not at that time. 

And if for purposes of this questioning, I'm 

16 going to refer to them - the Conservation Commission - as 

17 the Inland Wetlands Agency. 

18 

19 

A 

Q 

Sure. 

Or the Wetlands Agency. Was it your understanding 

20 that the Conservation Commission was the Wetlands Agency? 

21 

22 

23 

A 

Q 

Yes. 

And do you know who Fred Holth was? 

THE COURT: Excuse me, Mr. Lambert. Is there a 

24 bench copy? If not, I'm going to ask Mr. Tighe to loan 

25 me his. Okay, thank you. Oh, it's a short letter. 

26 

27 

THE WITNESS: Yes. 

THE COURT: Thank you. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. MENDOZA: Your Honor, I'm sorry to 

interrupt, but I do have bench copies of all the 

defense exhibits. 

THE COURT: Well, I don't -- well --

ATTY. MENDOZA: But I will give them, to you 

after the close of this witness. 

ATTY. LAMBERT: Well, why don't we hand those 

25 

it might be helpful, even though real estate seems to 

be diminishing up there on your desk. 

THE COURT: Well, T1 seems simple enough, but 

ATTY. LAMBERT: But there's a number, Your 

Honor. There are several. 

THE COURT: Well, I always appreciate bench 

copies. Thank you. 

ATTY. LAMBERT: T1, I believe, is in the first 

volume. 

THE COURT: I don't think so. 

ATTY. LAMBERT: Okay. 

THE COURT: All right, thank you. Please 

proceed. 

BY ATTORNEY LAMBERT: 

Q I'd like to bring your attention to the last 

sentence there, I am also sending a copy of the declaration 

of restrictive covenants to Arthur Howe for his review; do 

you see that? 

A Yes. 

Q Why would you send anything to Arthur Howe? 
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1 A Because I had been told that this permit would not 

2 be granted by this agency unless Arthur Howe approved of the 

3 restrictions to be placed on it. 

4 Q So let me then ask you to look at Plaintiff's 

5 Exhibit I think it's 51, Your Honor, a letter dated the 

6 same date to Arthur Howe. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: 51 is full. 

ATTY. LAMBERT: Yes, I believe so. 

ATTY. COLLINS: It is, Your Honor. 

THE COURT: The exhibit is redacted. 

ATTY. LAMBERT: Yes. I believe, Your Honor, it 

was a number of stray marks. 

THE COURT: What -- the what? 

ATTY. LAMBERT: Stray marks, notes, handwritten 

notes. 

THE COURT: I don't know. I just wanted to be 

sure that --

ATTY. LABMERT: Yes, they're -- I believe that 

it is redaction. 

THE COURT: If I could finish. I just wanted to 

be sure that the original exhibit has the same 

redaction as the bench copy. Thank you. Please put 

a question. 

BY ATTORNEY LAMBERT: 

Q Yes, directing your attention to that -- well, 

directing your attention to the bottom of the whole thing, 

CMT:EDP after your signature on the second page. 
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2 

3 

4 

5 

A On the second page, yes. 

Q Those would be -- CMT are your initials and your 

secretary's. 

I believe so. That's my initials for sure. 

27 

A 

Q Is there a reason that there's no CC carbon copy to 

6 Paul Selden? Would you have put that if you had copied him? 

7 THE COURT: Well, those are two questions, so 

8 just pick one and I'm sure he'll answer either or 

9 both. 

10 BY ATTORNEY LAMBERT: 

11 

12 

Q 

A 

Pick the first. 

The first one was, was there a reason why I didn't 

13 put a CC? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

Yes. 

When I write to people outside the office on behalf 

of the client, I normally don't inform the person that I'm 

sending the letter to that I've sent a copy to my client, 

because they can assume that I'm keeping my client aware of 

what's going on. 

Q And were you? 

A 

Q 

Yes. 

Okay, so going back to the first sentence after dear 

23 Mr. Howe --

24 

25 

26 

27 

A 

Q 

A 

Q 

Yes. 

-- Paul Selden has asked me to forward you a copy. 

Yes, I see that. 

Okay. My question to you is, was it really Paul 
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Selden who asked you, or was it Fredrik Holth? 

A Paul Selden didn't ask me to send this letter in 

1 

2 

3 particular, but I knew that if he if I was to do what he 

4 wanted me to do, that is, what the representation that he 

5 asked for was all about -- if he wanted me to achieve his 

6 objective, this is what had to be done, and so I assume that 

7 Paul Selden would have wanted me to send a copy of the 

8 proposed declaration to Mr. Howe since it had already been 

9 known that he had to approve it. 

10 Q Thank you. Now, the fourth paragraph beginning with 

11 the words because of the ecologically sensitive nature of 

12 

13 

14 

15 

16 

17 

18 

this area do you see that paragraph? 

A Yes, I do. 

Q After those words, you say the Conservation 

Commission has indicated it would like some assurance; do 

you see that? 

A 

Q 

Yes, I do. 

Had you yet appeared for Paul Selden in front of the 

19 Conservation Commission to obtain that from the commission 

20 as a body? 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

No. 

Had you seen any minutes or any report or any letter 

that was on the Conservation Commission letterhead that 

would indicate that the Conservation Commission as a body 

had said that? 

A No. 

Q So what do you mean in this letter when you said the 
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/1 

1 status of the project? 

2 A Well, I listed what was done as -- see, I did the 

3 inventory during the wintertime, so the list here is not a 

4 complete inventory because I did it probably outside the 

5 growing season when a lot of the herbaceous plants were not 

6 up yet, at that time. 

7 Q Okay. It says here, if I may, Mr. Snarski, that on 

8 May 7, 2008, I inventoried the plant species in the forested 

9 area; do you see that? 

10 A Yes. 

11 Q And was that -- do you recall that that was the date 

12 on which you inventoried the plant species? 

13 A I said I did, yes. 

14 Q And you do say here, as you mentioned, that the list 

15 that you provide is not a complete list because some of the 

16 herbaceous plants could not be identified as early as May. 

17 A Ninth, correct. A lot of them are up at that time. 

18 Q Okay, and in terms of the status, in terms of 

19 percentage of completion of the removal of the invasives, 

20 what percent complete would that have been at this time? 

21 A I don't recall. 

22 Q Okay. Now, you refer to a list of shrubs, correct? 

23 A Yes. 

24 Q Three of which you identify as exotic invasives. 

25 A Yes. 

26 Q And the other five - the spicebush, the elderberry, 

27 the [indiscernible] indigo, the smooth sumac, the speckled 
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1 alder, and the highbush blueberry - I'm sorry, the other 

2 six - are those the type of plants that you would expect to 

3 find in a woodland area in Connecticut of this type? 

4 A Yes. 

5 Q And if you found them there six years ago, Mr. 

6 Snarski, would you still expect those plants, those shrubs 

7 to be there today unless man had interfered with them? 

8 A They should be there today. 

9 Q Okay, would you turn to the second page. Do you see 

10 the list of herbaceous plant species there? 

11 

12 

A 

Q 

Yes. 

One of these plant species, the phragmites, are 

13 denoted as an exotic invasive plant species, correct? 

14 

15 

A 

Q 

Yes. 

Are the balance of these herbaceous plant species 

16 the kind that you would expect to find in a wooded wetland 

17 area in Connecticut? 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Not every wooded wetland. Some of these are 

tidal -- grow in tidal wetlands, but -- like, for instance, 

wild rice, that doesn't grow in every wooded wetland, so -

Q Well, let me rephrase the question. Is this -- are 

the plants on this list the types of plants that you would 

expect to find in a tidal wetlands area? 

A Some of them are. This list encompasses the drier 

portion of a wooded wetland we just talked about as well as 

the tidal wetlands, so this list encompasses everything 

growing within that restricted area, so some of the plants 
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3 

4 

5 

6 

7 

102 

grow in tidal wetlands and some of them don't. 

Q Okay, thank you for that clarification. Would you 

expect to find these same herbaceous plant species in the 

forested area of Mrs. Platner's property if man had not 

intervened with respect to them today? 

A Could you repeat that question? 

Q Yes. If you -- would you expect that these same 

8 species would be growing in the woodland area south of the 

9 house if man had not interfered with them in some way? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

Q Would you turn to Exhibit 33, Mr. Snarski. Do you 

see that this is a letter from Mr. and Mrs. Platner to Paul 

Armond, the chairman of the Lyme Conservation Commission? 

A Yes. 

Q And the last sentence in the first paragraph reads, 

please see the attached progress reported dated May 9, 2008 

from Mr. Snarski written to Bernie Gigliotti, ZEOi do you 

see that? 

Yes. A 

Q Did you have any understanding back in that 

timeframe that your May 9 letter would be forwarded on to 

Mr. Armond by Mr. and Mrs. Platner? 

A I didn't know who was -- I definitely wrote it, so 

I'm sure it was going to get there, but how it got there I 

don't recall. I wasn't aware it was sent -- I don't recall 

26 it was sent by Beverly and Brian Platner. 

27 Q Okay. 
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1 rock and some weeds to decide to put some seed down that 

2 that person wanted to grow in that area; and if you're going 

3 to plant a flower, whatever was there where that flower's 

4 going to be is going to be gone. But she had the right -

5 very clearly, it seems to me - to cultivate flowers, and the 

6 flowers there are not limited to native flowers. They are 

7 flowers. Similarly, trees --

8 THE COURT: The cultivation and harvesting of 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

crops, flowers, and hay; and your claim is that x

thousand daffodils that don't get harvested 

although it says cultivation and harvesting of crops, 

flowers, and hay -- did you -- first of all, do you 

agree that flowers is controlled by cultivation and 

harvesting? 

ATTY. LAMBERT: Well, I don't know that both 

things need to be done, and I'm not sure what the 

harvesting needs to -- how it needs to be harvested. 

THE COURT: Does it say and? Cultivation and 

ATTY. LAMBERT: It does. There is no doubt 

about that, Your Honor. 

THE COURT: Okay, so 

ATTY. LAMBERT: I don't disagree with you. 

THE COURT: So it says cultivation and 

harvesting of crops, flowers, and hay. 

ATTY. LAMBERT: Mm-hmm. 

THE COURT: So do you claim that there has 

been -- you don't claim, of course, cultivation and 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

harvesting of crops, correct? 

ATTY. LAMBERT: No, there's I don't think 

there's being any useful produce of the land, which 

would be a crop. 

THE COURT: Okay, so does cultivation and 

harvesting modify flowers on the --

ATTY. LAMBERT: Yes, but I don't think that 

means you have to cut every flower and bring it in. 

I agree that it says that it 

26 

THE COURT: Well, let's we're going -- if you 

don't mind, let's do it one step at a time. Yes, I'm 

going to ask that question of you, but not until I 

satisfy myself that we have no prior issues. 

ATTY. LAMBERT: Mm-hmm. 

THE COURT: So the reservation is for the 

cultivation and harvesting of flowers. 

ATTY. LAMBERT: Yes. 

THE COURT: I'm assuming A is not at issue here. 

ATTY. LAMBERT: I don't think so, Your Honor. 

THE COURT: Okay, so the right that is reserved 

is the cultivation and harvesting of flowers. 

ATTY. LAMBERT: Yes, Your Honor. 

THE COURT: And is it your claim that x-thousand 

daffodils -- I'll wait while you read what counsel 

handed to you. 

ATTY. LAMBERT: Pardon me? Yes. 

THE COURT: Is it your claim that the planting 
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2 

3 

4 

5 

6 

7 

8 

9 

of x-thousand daffodils fits into the phrase 

cultivation and harvesting of flowers? 

ATTY. LAMBERT: Yes. 

THE COURT: All right. 

ATTY. LAMBERT: The next phrase that --

THE COURT: Because you don't have to harvest. 

BY ATTORNEY LAMBERT: 

I don't think you I don't think it's a requirement 

that you harvest in the sense of going out and bringing in 

27 

10 the sheaves, so to speak. No, I think that a modern person 

11 harvests their flowers by looking at them. That is, the 

12 consumption of them with their visual beauty. I don't think 

13 you need to harvest them and put them on your kitchen table 

14 or foyer desk or whatever, and that would be my position. 

15 THE COURT: I understand your point. 

16 BY ATTORNEY LAMBERT: 

17 We also, though, can plant trees and shrubs, and most 

18 of other than the tree rings, most of what's there were 

19 called ornamental shrubs. It doesn't say you have to 

20 harvest the shrubs. You can plant them. And once again 

21 

22 

23 

THE COURT: Did you think my question -

ATTY. LAMBERT: No, I'm --

THE COURT: implied that harvesting had to do 

24 with trees and shrubs? 

25 BY ATTORNEY LAMBERT: 

26 No, I was making -- I didn't say you had a question pending 

27 before me, Your Honor. What I was saying was it's another 
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1 CROSS-EXAMINATION BY ATTY. PRITCHARD: 

2 Q Good afternoon, Mr. Klein. 

3 A Hello. 

4 Q I understand from reviewing your report which we 

5 received this morning, from your testimony this morning that 

6 one of your objectives was to assess the state of the field 

7 today, correct? 

8 A Yes. 

9 Q And that entailed making an assessment of the number 

10 of species that were there, correct? 

11 A Yes. 

12 Q And you also made an effort to determine what the 

13 dominant species in the field are today. 

14 A Yes. 

15 Q Now, I heard your testimony this morning to the 

16 effect that you did consult at least some of the trial 

17 evidence in connection with your testimony here today. 

18 A That's correct. 

19 Q Did you review the photographic evidence that the 

20 plaintiffs put in regarding the status of the field in 2013? 

21 A Prior to this morning or this afternoon I guess it 

22 was when I was shown Exhibit 55, I did not see any of the 

23 photographic evidence. 

24 Q Okay. Were you informed in any manner as to the 

25 steps that well, let me back up. Were you informed that 

26 there came a point when the defendant turned what had been a 

27 field into a residential lawn? 
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1 house that appears tawny brown in the picture was, in fact, 

2 a field? 

3 

4 

5 

6 

7 

8 

9 

A It was not maintained to the extent that the area 

immediately around the house was. 

Q Okay. So, would you describe the area immediately 

around the house, that small green rectangle in front of the 

house, as a lawn? 

A 

Q 

Yes. 

And can you testify, comparing that small green 

10 rectangle to the larger tawny area north of the house that 

11 in fact that is a field? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

It's a field of some kind, yes. 

Okay. Well, I think you testified as to exactly what 

kind of field you thought that was, didn't you? 

A Yes. 

ATTY. PRITCHARD: May I approach the witness, 

Your Honor? 

THE COURT: You may. 

BY ATTY. PRITCHARD: 

Q Mr. Klein, I'm going to put before you volume two of 

Plaintiff's exhibits, and I will ask you to turn to Exhibit 

22 59. Let me know when you've had a chance to look at it. 

23 A I've had a chance to look at it. 

24 

25 

26 

27 

Q Can you identify the subject matter of that 

photograph? 

A It is what I would term the northwest quadrant of the 

Platner property extending from approximately the existing 
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1 

2 

3 

4 

5 

6 

gate to the east 100 feet or so, 200 feet. 

Q Okay, thank you. Can you see that the lawn there 

that is in this photograph has been recently mowed? 

A Yes, I can; it looks like it was mowed that day. 
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Q When you went to visit the Platner property, did you 

see any portion of the field that had been mowed recently? 

7 Let me rephrase that. Were there strips on both sides of 

8 the driveway at the Platner property that had been recently 

9 mowed? 

10 A I'm trying to recall that; that's exactly what I was 

11 trying to remember. I don't recall, specifically, the area 

12 adjacent to the driveway. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q So, you don't recall whether the area immediately 

adjacent to the driveway, strips on both sides of the 

driveway leading to the house, appear to be identical to the 

lawn that is reflected in Plaintiff's Exhibit 59? 

A I don't believe I saw anything that was identical to 

this, but I'm not certain. 

Q Were you informed that the defendant had landscapers 

engage in hydro seeding in portions of the field? 

A I heard a couple of hours ago that some hydro seeding 

had been done at the property. 

Q But prior to rendering your report, you had not been 

informed that there had been any hydro seeding on the 

property. 

A 

Q 

I don't think so, no. 

What do you understand the term hydro seeding to 
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1 refer to? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

Hydraulic application of seed. 

And is hydraulic application of seed normally applied 

to bare dirt? 

A Sometimes. 

Q Would you turn to Exhibit 63, Plaintiff's Exhibit 63. 

A I don't mean to be rude, it's hard for me to look at 

these without putting this binder up; I'm not trying to hide 

behind it. 

Q Please. 

A There's a little bit of a reflection. There we go, 

12 okay, yes. 

13 Q Do you note that on the left side of the driveway 

14 there leading up to Selden Road, there is a large area that 

15 is brown? 

16 

17 

18 

19 

A 

Q 

A 

Q 

Yes, I do. 

Does that appear to you to have been covered in dirt? 

I believe there is exposed soil on the surface. 

And do you know whether this area here that you can 

20 see as exposed soil was in fact hydro seeded by the 

21 landscapers hired by the defendant? 

22 

23 

A 

Q 

I have no idea. 

Were you told anything about the slice seeding of the 

24 entire remainder of the field? 

25 A There were some discussions about what I call slit 

26 seeding, which apparently other people call slice seeding. 

27 Q Well, what do you recall? 
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1 A I believe it was in relationship to possible 

2 restoration technologies. 

3 Q I see. Well, were you ever informed that during 

4 these discussions that the slice seeding technology had been 

5 applied to convert what had been the field into a lawn? 

6 A I'm not sure I know that the second part of that is 

7 true, but I don't believe I recall any discussions about 

8 where slit or slice seeding was performed. 

9 Q Okay. And you were not told that 5,250 pounds of 

10 grass seed had been slice seeded into the area that we have 

11 been calling the field here? 

12 

13 

A 

Q 

No. 

Do you know what types of grass seed were used in 

14 order to convert the lawn into a field? 

15 A Again, I'm not sure that the second part of your 

16 statement is true so I guess the technically correct answer 

17 is no I don't know what was used. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: What is the part that you don't know 

if it's true? You're saying the second part. 

MR. KLEIN: Right. 

THE COURT: What are the words? 

MR. KLEIN: Converted to a lawn. 

THE COURT: Okay. Do you have 63 in front of 

you? 

MR. KLEIN: I do. 

THE COURT: The green part; how would you 

describe that on either side of the driveway? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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MR. KLEIN: It's either a rough lawn or a 

recently mowed field. Without looking at it more 

carefully, it would be hard for me to be more precise 

than that. 

THE COURT: And the other number that you were 

just looking at before. 

that? 

ATTY. PRITCHARD: 59, Your Honor. 

THE COURT: Say that again? 

ATTY. PRITCHARD: 59. 

THE COURT: Probably 59; what would you call 

ATTY. PRITCHARD: I would call that a lawn. 

13 THE COURT: Okay, thank you. 

14 BY ATTY. PRITCHARD: 

15 Q Now, Mr. Klein, did you ever hear that in converting 

16 this field into a lawn, the three types of grass seed that 

17 were used were blue grass, rye, and fescues? 

18 

19 

20 

21 

22 

23 

A I did hear a discussion about the use of blue grass, 

rye, and fescue; yes. 

Q In your experience, are those considered to be lawn

type grasses by landscapers? 

A Yes. 

Q I want to refer you to your report, page one, under 

24 the heading meadow/grassland. 

25 

26 

A 

Q 

Hold on just a second, please. Yes. 

You say that the meadow north of the residence and 

27 west of the driveway consist primarily of cool-season 
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1 grasses, correct? 

A 

Q 

Correct. 

You also say that a variety of forbs are also 

present. 

A Correct. 

153 

2 

3 

4 

5 

6 Q Let me refer you specifically to the next paragraph 

7 which says the dominant species are red fescue, Kentucky 

8 blue grass, meadow fescue, and creeping bentgrass, and white 

9 clover. Do you see that three out of the five of those are 

10 the very types of seeds that Mrs. Platner used to create the 

11 lawn in the field? 

12 A I don't know what kinds of -- I don't have any 

13 personal knowledge of what was planted out there, but I also 

14 don't know, assuming what you said is correct, I don't know 

15 what kind of fescue was planted out there. So, the answer 

16 is I don't know. 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

What is creeping bentgrass? 

It's a cool-season grass. 

As compared to the fescues and the Kentucky blue 

grass, what percentage, approximately, was creeping 

bentgrass? 

A I don't know the answer to that. 

Q White clover is mentioned here. Do you recall what 

24 portion of the meadow had white clover in it? 

25 

26 

A 

Q 

No. 

You testified earlier that an inventory by one of 

27 your colleagues at the firm had determined that there were 
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2 

3 

51 species of plants in this field area, correct? 

A Correct. 

Q I think we have identified, have we not, that the 
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4 predominant species were the Kentucky blue grass and the 

5 fescues, correct? 

6 

7 

8 

9 

10 

11 

12 

A 

Q 

No. 

Okay. In what respect is that not correct? 

A The second sentence of the paragraph under meadow 

grassland, the dominant species are red fescue I'll leave 

out the binomials -- red fescue, Kentucky blue grass, meadow 

fescue, creeping bentgrass, and white clover. 

Q Okay. What other species constitute the remainder of 

13 the 46 species in the field? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I don't understand the question. 

Q Well, you indicated there are 51 species in the field 

and that this is a diverse plant community, correct? 

A 

Q 

A 

Q 

A 

Q 

A 

Yes. 

What other species did you find? 

Do you want me to read the other 46? 

Yes -- well, no. Do you have a list of them? 

Yes. 

Where are they, where's the list? 

It's in the report after Mr. Snarski's -- a copy of 

Mr. Snarski's letter that we talked about earlier. 

Q Okay. I don't know if we got this portion of it, but 

in any event 

A It's also attached to the letter from Mr. Cowen which 
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1 I'm fairly certain that you also have a copy of. 

2 Q So, the 51 species you found in the field -- the 

3 other 46 species that you found in the field are listed 

4 where in this addendum to the report? 

5 A They are listed throughout. 

6 

7 

8 

9 

10 

11 

12 

13 

Q Let me ask this question. Was the exercise to comb 

the meadow and to find every species that was there so that 

if there was one white snakeroot, for example, that would be 

listed, and if there were two meadow onions, that would be 

listed? 

A It was to prepare an inventory of the floral species 

that were present on that day. 

Q Let me ask you whether there is any doubt in your 

14 mind that if that entire field were mowed today as it was 

15 mowed in Exhibit 59, that the field would look identical as 

16 the lawn looks in Exhibit 59? 

17 A Let me rephrase the question to make sure I'm 

18 answering it correctly. You want to know if I believe that 

19 if the field were mowed today, whether it would look 

20 identical to Exhibit 59. 

21 

22 

23 

Q 

A 

Q 

Right. 

I don't believe so. 

Would it look substantially the same as the lawn in 

24 Exhibit 59? 

25 

26 

27 

A 

Q 

A 

Probably not. 

What's the basis for that answer? 

It's my understanding that the field or meadow has 
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1 not been irrigated or fertilized or mowed this growing 

2 season. We're now in the summer months where many cool-

3 season grasses become dormant. There are likely some areas 

4 that have been shaded out, and there are likely some areas 

5 that have a different appearance due to a different supply 

6 of nutrients. 

7 Q Okay. In compiling this list of 51 species, what 

8 areas of the field were included? For example, 

9 specifically, did you include the wetland area that is in 

10 the field just south of the road? 

11 THE COURT: Just south of what road? 

12 

13 

14 

ATTY. PRITCHARD: Selden Road. 

THE COURT: Thank you. 

MR. KLEIN: No. 

15 BY ATTY. PRITCHARD: 

16 Q Did you include the area approximately 100 foot strip 

17 bordering the Connecticut River? 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Bordering the Connecticut River; yes. 

Are there any other areas besides the lawn area that 

were included in the inventory? 

THE COURT: Any other areas? 

BY ATTY. PRITCHARD: 

Q Any other areas north of the house other than -

THE COURT: North of the house. 

ATTY. PRITCHARD: Yes. 

26 THE COURT: Okay. 

27 BY ATTY. PRITCHARD: 
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1 Q Are there any other areas north of the house other 

2 than that that has been converted into a lawn that were 

3 incl uded in the inventory? 

4 A Again, not necessarily agreeing with your 

5 characterization of that entire area as having been 

6 converted to a lawn, the survey covered the area west of the 

7 driveway to the river, and south to the house; it did not 

8 cover the predominantly ornamental area around the house. 

9 Then it also included the area south of the house 

10 predominantly in the vicinity of that upper woodland area, 

11 but with some observations also of the more dense area 

12 closer to Selden Creek. 

13 

14 

15 

16 

17 

18 

19 

Q 

meadow 

A 

Q 

meadow 

A 

Q 

What portion of the species inventory existed in the 

area north of the house? 

I don't understand the question. 

What number of the species inventory existed in the 

area north of the house? 

There were 51 species in that area. 

Okay. Is there any doubt in your mind, Mr. Klein, 

20 that the species of grass that predominate now in the field 

21 are not the same as those that predominated in 2007? 

22 

23 

24 

25 

26 

27 

A That's like a double or triple negative. 

THE COURT: Well, how about are the species now 

different or the same as the species that existed in 

that location of the meadow in 2007? 

MR. KLEIN: I think they're substantially the 

same. 
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1 BY ATTY. PRITCHARD: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q You think that the species that predominated in 2007 

in the field are predominantly the same as those that 

predominate today in the lawn? 

A Those areas are predominantly cool-season grasses, 

predominantly non-native; I believe that's been the case for 

decades. 

Q Do you know what type of cool-season grasses -- in 

your opinion, what type of cool-season grasses predominated 

in the meadow in 2007? 

A 

Q 

I don't know. 

Do you think -- is there any reason to believe that 

13 blue grass predominated in 2007? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A 

Q 

A 

As the single most dominant species? 

As a dominant species. 

I believe it was present; I couldn't tell you what 

its relative abundance was. 

Q Okay. NOw, I understand from your testimony that in 

your opinion there is a better way to restore the meadow 

than lifting sod. Is that correct? 

A There is a way that is less disruptive of the 

environment, has a greater chance of preventing erosion and 

sedimentation, has a greater chance of reducing the risk of 

invasives, and has a greater chance of being regulatorily 

acceptable. 

Q Fundamentally, that comes down to just leave it like 

27 it is, mow it twice a year, don't irrigate it, and don't 
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2 

3 

fertilize it; correct? 

A Yes. 

Q You mentioned plugs that could be put into 

4 inserted into the meadow, now a lawn, to increase its 

5 diversity; did you not? 

6 

7 

8 

9 

A I did. 

Q I think that as I recall your testimony you were 

referring predominantly to plugs of wildflowers and other 

forbs. 
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10 

11 

12 

13 

14 

A I don't believe that was my intention; it could have 

included some warm-season grasses also. 

THE COURT: I'm sorry, could have included? 

MR. KLEIN: Some warm-season grasses also. 

THE COURT: Thank you. 

15 BY ATTY. PRITCHARD: 

16 Q So, one of the ways that the diversity in terms of 

17 grasses could be enhanced in the field would be to insert 

18 plugs of warm-season grasses or other types of cool-season 

19 grasses throughout the meadow. Is that correct? 

20 

21 

22 

23 

24 

25 

A 

Q 

Yes. 

Have you ever had experience enhancing the diversity 

of a meadow using such plugs? 

A I believe I testified that I have. 

Q As I recall your testimony, your experience includes 

using warm-season grasses as well as cool-season grasses as 

26 plugs. 

27 A Yes. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Q In your opinion, what would it take in terms of 

density of the plugs to enhance in a meaningful way the 

diversity of the grasses in the field? 

A 

Q 

You want a number? 

Well, let's take a square yard of the field; would 

you plant ten in there, two in there, five in there, in 

order to enhance the diversity of the field? 
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A I would group plugs in areas that I felt were -- had 

the appropriate conditions for these particular species and 

then leave gaps in between those groupings. I would 

probably try to concentrate those groupings on areas where 

the cool-season grasses were less dense. 

Q In terms of the groupings, I'm not holding you to 

this in terms of feet or inches but approximately how far 

apart would you plant plugs of say little bluestem, a warm

season grass? 

A I don't think I'd use -- well, I suppose one -- every 

18 inches or two feet or maybe a little bit wider in spacing 

there of bunchgrass. 

Q Would that spacing obtain for other types of warm-

season grasses? 

A It would vary, but that's not an unreasonable 

separation distance. 

Q 

A 

Q 

What about other types of cool-season grasses? 

Some of them might be closer together than that. 

Did you ever see any photographs of the woodland area 

27 of the property submitted in evidence in this proceeding? 
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1 ATTY. LAMBERT: May I respond or would you just 

2 like me to ask another question? 

3 THE COURT: However, the witness who had the 

4 property before Platner testified that it looked like 

5 her house about the time she sold it, if memory 

6 serves. So I don't really care Google, Bing or 

7 whatever and software, and I don't know why Mr. Klein 

8 gets to testify as an expert on software 

9 modifications given his qualifications, but again, no 

10 objection, no harm, no foul. 

11 But if you're interested in persuading the fact 

12 finder, I'm hoping that these comments might be 

13 helpful. 

14 ATTY. LAMBERT: Thank you. 

15 THE COURT: You're welcome. 

16 BY ATTY. LAMBERT: 

17 Q Mr. Klein, do you recall being asked about the 

18 presence of bluegrass there? 

19 A Yes. I do. 

20 Q And do you recall that you found bluegrass there? 

21 A Yes. I do. 

22 Q Do you -- amongst the testimony that you reviewed, did 

23 you review Mr. Platner's testimony? 

24 A Yes. 

25 Q And the mix that he testified that he had planted? 

26 A Yes. 

27 Q And do you recall the percentage of bluegrass in the 
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1 mix that he had? 

2 A Yes. 

3 Q What was that? 

4 A Zero. 

5 Q So if there's bluegrass there that's dominant now and 

6 Mr. Platner's testimony is it wasn't in the mix, can you 

7 account for bluegrass being there now? 

8 THE COURT: Well are you assuming that Mr. 

9 Platner was correct in your question? 

10 

11 

12 

that 

ATTY. LAMBERT: Yes. I'm assuming that --

THE COURT: I mean, I think that's the 

13 requirement before you can ask for an opinion. 

14 BY ATTY. LAMBERT: 

15 Q Assuming that the mix Mr. Platner used, and assuming 

16 that what he testified was the mix that was used, would you 

17 be -- can you account for bluegrass on a Connecticut field 

18 today? 

19 A Yes. 

20 

21 

22 

23 

24 

25 

26 

27 

ATTY. PRITCHARD: Objection, Your Honor. It 

assumes facts not in evidence. 

THE COURT: Did Mr. Platner I don't recall 

that he testified as to the mix. A lot of people did 

but I don't --

ATTY. LAMBERT: Yes. He testified that it 

was -- that in his -- in his testimony, page 26, he 

testified there was zero bluegrass. 
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1 In the off chance that you remember the 

2 question, you may answer it 

3 ATTY. LAMBERT: I'll try to repeat it. 

4 THE COURT: or we can ask Mr. Lambert to 

5 re-pose it. 

6 THE WITNESS: If you could repeat the question? 

7 BY ATTY. LAMBERT: 

8 Q Can you account for bluegrass being a dominant species 

9 in the field today without having been part of a lawn mix? 

10 A Yes. 

11 Q And how would you account for that? 

12 A Bluegrass has been used in lawns and cool season 

13 meadows in Connecticut for decades if not longer, and it has 

14 naturalized into the landscape so that it is self-

15 reproducing, spreads by -- the seed spreads through wind and 

16 through the action of animals and so forth, and water, and 

17 it's as I said, it's naturalized into the landscape. 

18 It's virtually ubiquitous in grassy areas. 

19 Q Did you also take a look at Mr. Novak's testimony? 

20 A Yes. 

21 Q And do you recall what mix he said was used? 

22 A My recollection is that he said he used a mix that was 

23 100% rye grass. 

24 Q Thank you. So based on your experience, based on your 

25 opinion that cool-season grasses were there in -- dominated 

26 at least in 2007, would it surprise you -- is it your 

27 opinion that the bluegrass could have been there as part of 
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1 actually have restored meadows using the plug method in the 

2 past. Correct? 

3 A Correct. 

4 Q Now when you do that, do you prepare in advance for 

5 review by the client a planting program? 

6 

7 

8 

THE COURT: I would think it depends on the 

client. 

THE WITNESS: Your Honor is absolutely correct. 

9 BY ATTY. PRITCHARD: 

10 Q Have you ever prepared a planting program for a client 

11 using the plug methodology? 

12 A Yes. 

13 Q And what do these planting programs look like? What 

14 do they contain? 

15 A They would contain a list of the species to be used, 

16 the area to be covered, and either an estimate of the 

17 density or the number required. 

18 Q When you say density or number required, you're 

19 speaking as you did yesterday of the distance between the 

20 plugs as they're planted. Correct? 

21 A Yes. 

22 Q No further questions. 

23 

24 

25 

26 

27 

THE COURT: Mr. Lambert? 

ATTY. LAMBERT: None, Your Honor. 

THE COURT: If I were you, Mr. Klein, I would 

take the opportunity to get off the stand. 

THE WITNESS: I would be very happy to, Your 
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1 alternatively, live plugs live plants, rather, from very 

2 small EG plugs to large container plants may be installed at 

3 much greater expense. 

4 THE COURT: All right. I don't see a suggestion 

5 of plugs on page five, but 

6 ATTY. COLLINS: Your Honor, it's very small and 

7 it's in parentheses. If you go three paragraphs from the 

8 bottom--

9 THE COURT: I got it. I got it. 

10 ATTY. COLLINS: Okay. 

11 THE COURT: I-E. 

12 ATTY. COLLINS: Yes. 

13 THE COURT: Or E-G. 

14 ATTY. COLLINS: Yes. 

15 THE COURT: Okay. All right. Thank you. 

16 ATTY. COLLINS: We've heard from Mr. Klein and 

17 the other experts here this morning that in order to 

18 introduce diversity into the meadow, plugs should be used. 

19 He also testified what a detailed plan should include, 

20 including that the meadow be segmented and the plugs will be 

21 planted in the areas most suitable, 18 inches apart. Those 

22 grasses would include warm season, cool season grasses, wild 

23 flowers, and other types of forbs. 

24 If the plug option is the direction the Court 

25 wishes to take regarding the mediation after hearing 

26 remediation after hearing all the evidence, we would ask 

27 that Your Honor order that Mr. Dreyer and defendant's 
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1 THE COURT: Okay, thank you. So that's 

2 resolved. Did you want to question him further? 

3 ATTY. COLLINS: Forgive me, Your Honor, because 

4 I'm still confused. 

5 CONT. DIRECT BY ATTY. COLLINS: 

6 Q Okay. So, maybe I can back up a little bit to the 

7 plant list? 

8 

9 

10 

11 

A 

Q 

A 

Q 

Uh-huh. 

To areas A, B, C and D. 

Uh-huh, yes, ma'am. 

Anywhere on this map would -- does it tell me what 

12 compromises 15 percent of the area that you're saying should 

13 be planted? For instance, is it fair to say that it's 15 

14 percent of areas A, B, C and D? 

15 

16 

17 

18 

A It's 15 percent of areas A, Band C. D -- the 

treatment rings are much more difficult to quantify the 

precise size. 

Q I understand. 

19 A And therefore I can't come up with a number of 

20 plants. That's -- the 15 percent is how I came up with 

21 

22 

23 

24 

25 

the -- the number of plugs. 

Q Okay. So it's 15 percent of plugs or you call them 

planting cells in areas A, Band C? 

A 

Q 

I did not understand that question, I'm sorry. 

Okay, so the 15 percent of the wild flowers that 

26 you're recommending be planted in your planting plan 

27 compromises all three areas, areas A, B, and C? 
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2 

3 

4 

5 

16 

A Correct. 

Q And the only areas omitted from your planting plan of 

the wild flowers are the small rings around each of the 

trees on your map identified as treatment area D? 

A They're omitted from the calculation of the 572 plugs 

6 per gross acre. We do have a planting plan for those areas. 

7 The area D has 1, 2, 3, 4, 5, 6, 7 species and a shade mix, 

8 because there is existing vegetation in those areas, 

9 including native vegetation. It's really difficult to come 

10 

11 

12 

13 

up with a precise number for that area. 

Q What were your instructions when asked to prepare a 

planting plan? 

A I think it says so in my letter here. It was a 

14 planting plan prepared in compliance with the Court's July 

15 17th , 2015 post judgment restoration and clarification 

16 order. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q 

A 

Q 

A 

Q 

Okay. Do you have your letter there with you? 

Yes. 

Okay. So,--

Are you referring to the August 7th letter? 

Yes, that was attached to your planting plan. 

A Yes. 

Q The Court ordered that the -- and I'm reading from 

the first paragraph, the Court ordered that the peels, 

subject to the conservation description, be planted with 

plugs or similar devices to restore the lawn to a natural 

state that will not require chemicals to be placed on these 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

wetlands. What was your starting point? So is it your 

testimony that if you put wild flowers over 15 percent of 

areas A, Band C, that it's going to restore it to the 

condition it was in before the Platner's changed it? 

1. I 

A My position -- I think it was pretty clear at the 

last hearing, is that the only conclusion I can draw from 

the available evidence is that prior to the Platner's 

purchase or occupation of the site, that we had a field that 

was dominated by cool season grasses and that was mowed on a 

periodic basis. 

Q Okay. And you did not recommend that any grasses be 

planted in areas A, Band C, is that correct? 

A That's correct. 

14 ATTY. COLLINS: That's all I have, your Honor. 

15 THE COURT: Do you wish to question the witness? 

16 CROSS EXAMINATION BY ATTORNEY LAMBERT: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mr. Klein, would you stay there? 

THE COURT: I didn't see anybody move. 

BY ATTY. LAMBERT: 

Q Don't move. Would it be fair to say that your 

testimony in July was that nothing needed to be done except 

not water anymore, leave alone and mow less often, restore? 

A Yes. That's correct. 

Q And so it complies -- so you got an order to -- to do 

some plugs. Why do you believe that 15 percent is an 

26 adequate amount of area to for lack of a better term, 

27 restore the entire area A, B, C area? 
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CONNECTICUT GENERAL STATUTES 

Sec. 22 .. 26aa. State program for the preservation of agricultural land. The General 
Assembly finds that the growing population and expanding economy of the state have 
had a profound impact on the ability of public and private sectors of the state to maintain 
and preserve agricultural land for farming and food production purposes; that unless 
there is a sound, state-wide program for its preservation, remaining agricultural land will 
be lost to succeeding generations and that the conservation of certain arable 
agricultural land and adjacent pastures, woods, natural drainage areas and open space 
areas is vital for the well-being of the people of Connecticut. 

{00215925.1} 
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Sec. 22-26jj. Acquisition of fee simple title to agricultural lands. Lease of 
property. (a) The Commissioner of Agriculture, with the approval of the State 
Properties Review Board, may acquire by purchase or accept asa gift, on behalf of the 
state, the fee simple title of any agricultural real property and any personal property 
related to such real property, including, but not limited to, machinery, equipment, 
fixtures and livestock. The state conservation and development plan established 
pursuant to chapter 297 shall be used as an advisory document in connection with 
acquisition of such property. The commissioner, in deciding whether or not to acquire 
such property, shall consider all of the factors stated in section 22-26cc and shall further 
consider the likelihood of subsequent sale of such property by the department for 
agricultural purposes, subject to the state's retention of development rights. After a 
preliminary evaluation of such factors, the Commissioner of Agriculture shalt obtain and 
review, one or more fee appraisals of the property in order to determine the value of 
such property. Each such appraisal shall include an itemization of (1) the total value of 
the land, (2) the value of the land as agricultural land, (3) the value of the development 
rights of the land, and (4) the value of any related personal property proposed to be 
included in any sale. The commissioner shall give notice of any such appraisal to the 
Departments of Transportation, Economic and Community Development and 
Environmental Protection and the Office of Policy and Management. Any such appraisal 
may be obtained by the owner of the property and, if performed in a manner approved 
by the commissioner, shall be considered by the commissioner in making such 
determination. The commissioner may purchase such property for a lesser price than 
any price suggested by any such appraisal provided all considerations for acquisition 
specified in this subsection are taken into account. In determining the value of the 
property, consideration shall be given to sales of comparable properties in the general 
vicinity. 

(b) After the acquisition of the fee simple title of any agricultural real property and any 
related personal property, the commissioner shall sell such property, exclusive of any 
development rights, for agricultural purposes as soon as practicable. The state shall 
retain any development rights. The commissioner may lease or otherwise transfer, 
assign or manage such property for agricultural, open space or other qualified 
purposes, in accordance with subsection (d) of this section, until such time as a sale as 
required by this section is completed. 

(c) The commissioner may lease all or part of one property acquired by him under this 
section as part of a demonstration project, in accordance with subsection (d) of this 
section, provided such project is approved by the Secretary of the Office of Policy and 
Management. Such property may be leased to one or more agricultural users for a 
period not to exceed five years. Such lease may be renewed for periods not to exceed 
five years. Any property leased under such demonstration project shall be exempt from 
taxation by the municipality in which the property is located. The assessed valuation of 
the property shall be included with the assessed valuation of state-owned land and 
buildings for purposes of determining the state's grant in lieu of taxes under the 
provisions of section 12-19a. 

{OO2lS925.1} 
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(d) No contract to sell, lease or otherwise transfer, assign or manage such property 
for agricultural, open space or other qualified purposes shall be entered into by the 
commissioner unless there has been a finding of the State Treasurer that such contract 
will preserve the exclusion from federal taxation, if any, of the interest on the bonds of 
the state issued to finance such acquisition. Any proceeds derived from any such 
contract shall not be deemed revenues of the General Fund and shall be deposited in 
the appropriate bond proceeds account. Any such proceeds shall be applied, upon 
allotment thereof, to acquisition of additional agricultural real property and related 
personal property or, upon approval of the State Bond Commission, for such other 
authorized capital purposes which the State Treasurer finds will best assure the 
preservation of such exclusion from federal taxation, if any, including payment of the 
principal, redemption price, if any, or interest on the bonds issued for the purchase of 
the agricultural property. 

{0021592S.1} 
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Sec. 22a-1. Policy of the state. The General Assembly finds that the growing 
population and expanding economy of the state have had a profound impact on the life
sustaining natural environment. The air, water, land and other natural resources, taken 
for granted since the settlement of the state, are now recognized as finite and precious. 
It is now understood that human activity must be guided by and in harmony with the 
system of relationships among the elements of nature. Therefore the General Assembly 
hereby declares that the policy of the state of Connecticut is to conserve, improve and 
protect its natural resources and environment and to control air, land and water pollution 
in order to enhance the health, safety and welfare of the people of the state. It shall 
further be the policy of the state to improve and coordinate the environmental plans, 
functions, powers and programs of the state, in cooperation with the federal 
government, regions, local governments, other public and private organizations and 
concerned individuals, and to manage the basic resources of air, land and water to the 
end that the state may fulfill its responsibility as trustee of the environment for the 
present and future generations. 

{00215925.1} 
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Sec. 47-42b. Enforcement of conservation and preservation restrictions held by 
governmental body or charitable corporation. No conservation restriction held by 
any governmental body or by a charitable corporation or trust whose purposes include 
conservation of land or water areas and no preservation restriction held by any 
governmental body or by a charitable corporation or trust whose purposes include 
preservation of buildings or sites of historical significance shall be unenforceable on 
account of lack of privity of estate or contract or lack of benefit to particular land or on 
account of the benefit being assignable or being assigned to any other governmental 
body or to any charitable corporation or trust with like purposes. 
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